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Crown Privilege 


Ix our issue of 16th June last, we regretted that the 
Lord Chancellor could not agree that, except in matters 
affecting national security, Ministers should no longer be the 
final judges of what should be disclosed by their departments 
in litigation. Nothing that was said in the Commons debate 
on this subject last week has persuaded us to change our view 
that the Bar Council and the Council of The Law Society are 
right and that the Government are wrong. We can see no 
objection to decisions on matters of public interest, as distinct 
from national security, being left to the judges, especially if the 
argument takes place in chambers. As for the other sugges- 
tions made in the debate, we certainly would not wish to 
burden the Lord Chancellor personally with the duty of 
making a decision in each case and see no point in setting up 
some entirely new authority. We hope that the Bar Council 
and the Council of The Law Society will not relax the pressure. 


Divorce 


No one ought to be surprised that the Government are not 
prepared to take the initiative in any fundamental reform of 
the law of divorce. In view of the Report of the Royal 
Commission and the division of opinion in the country as a 
whole, the Government would have been wrong to reach any 
other decision. The Commission did, however, make several 
minor recommendations which could well be accepted without 
delay. For the rest, in the absence of any widely acceptable 
alternative, we can probably assume that for another 
generation the divorce laws will remain substantially as they 
are, with all their anomalies and absurdities. Nevertheless, 
LorD SILKIN’s motion in the House of Lords on 23rd October, 
calling attention to the report of the Royal Commission 
on Marriage and Divorce, did produce a statement by 
Lorp MANcROFT on behalf of the Government with regard to 
legislation in the immediate future. Something could be done, 
Lord Mancroft said, about the recommendation that no decree 
absolute should be granted until the court was satisfied about 
the children’s welfare, but he could hold out no hope of 
legislation on these lines during the coming session. He said 
that the Lord Chancellor proposed inviting the Rules Com- 
mittee to consider what procedural amendments might be 
made, including, he supposed, amendments to ensure that a 
parent claiming custody should give the court full information 
about the child’s maintenance and upbringing, and also that 
the court might be given power to grant an injunction 
preventing a child being taken out of the country before a case 
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is heard. Furthermore, a Bill was in an advanced state of 
preparation consolidating the scattered statutory provisions 
relating to the matrimonial jurisdiction of the magistrates’ 
courts in England and Wales. This should be ready for 
introduction in the new session. The Government were 
further ready to consider a Private Member’s Bill, and if 
necessary to assist in the drafting, to enable a.wife to apply for 
increased maintenance out of a dead husband’s estate. 


A Mistake of Jurisdiction 


THE wisdom of specialisation generally and, in particular, 
of the specialisation in Divisions of the High Court produced 
by the Judicature Act, 1875, received its most vivid recent 
illustration in the Companies Court on 22nd October, when 
RoxBurGH, J., made an order for the compulsory winding up 
of Swallow Footwear, Ltd. On 6th March, 1956, a writ 
had been issued against the company for £200 money lent, 
and for an account of and payment over of commission 
alleged to be due. The plaintiff was not a secured creditor, 
nor did he obtain a judgment. On the day that the writ 
was issued, SLADE, J., in chambers, appointed a receiver 
and manager to receive the rents and profits of the company. 
The following judges of the Queen’s Bench Division made 
successive orders extending the appointment, which had 
already been extended twice by Slade, J. : PEARCE, PEARSON, 
ASHWORTH, GLYN-JONES and Barry, JJ. None of the 
orders, Roxburgh, J., said, were consent orders, but it was 
only fair to say that all that had been done had received the 
approbation of all or of almost all of the creditors. It was 
now conceded that the orders were unsupportable, and 
Roxburgh, J., held that, mutatis mutandis, the words of 
Davey, L.J., in Harris v. Beauchamp Brothers {1894} 1 Q.B. 
801 applied. The order was without jurisdiction, it was not 
equitable execution but administration, and it was an 
irregular substitute for an order for the winding up of the 
company. Roxburgh, J., added that he had the authority 
of the Court of Appeal for saying that the judges had no 
jurisdiction to make the orders. 


Restrictive Trade Practices Act, 1956 


BETWEEN 30th November next and 28th February, 1957, 
particulars of certain classes of trade agreements specified in 
the Registration of Restrictive Trading Agreements Order, 
1956, will have to be sent to the Registrar appointed under the 
Act. The Registrar has recently made regulations specifying 
the documents required for this purpose, and a notice issued 
by him appears on p. 806, post, indicating the official sources of 
information now available. We understand that, since the 
Registrar’s Office was opened at Chancery House, Chancery 
Lane, W.C.2, in August, it has received a number of requests 
for advice about registration. Although the Office cannot 
advise on hypothetical agreements, they are willing to express 
(in writing) views about the registrability of existing agreements 
if the relevant documents are submitted. 


Dangerous Driving and Drink 


THE question was discussed at p. 501, ante, whether 
evidence should be allowed, on charges of dangerous or careless 
driving, that the accused had been drinking, when there was 
no further charge of driving under the influence of drink. 
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An opinion of the Lord Chancellor was quoted to the effect 
that such evidence might be admissible if it was relevant 
and not merely prejudicial. Since the article appeared, the 
case of Burrell v. Hunter [1956] S.L.T. (Sh.) 75 has been 
reported, in which it was held that an information alleging 
dangerous driving by a defendant “ while suffering from a 
nervous disorder aggravated by consumption of alcohol ” 
was relevant. The court followed an unreported decision of 
the High Court of Justiciary in 1928 holding that a charge 
of dangerous driving “ while in a state of intoxication ”’ was 
a relevant one and a like decision of a Sheriff, in the thirties. 
It seems, therefore, that in Scotland evidence that the accused 
had been drinking is clearly admissible, even though there is 
no charge of driving under the influence of drink. 


Commons and Rights of Way 


Two pamphlets recently published by The Ramblers’ 
Association, ‘“‘ Save our Commons ”’ (36 pp., 2s.) and “ Right of 
Way ” (28 pp., 1s. 6d.), deal with pressing problems with which 
the Association is concerned. The former, to which Mr. 
J. CHUTER EbE, M.P., has written a foreword, is the evidence 
submitted to the Royal Commission on Common Land by the 
Association. The Association is opposed to any further 
inclosures of common land and recommends improvement of 
commons for grazing. There is much land which is not 
commonable and is not fully cultivated, and the Association 
says that the tendency to grasp at common land for 
housing and other development is not justified. It is 
recommended that every common should have a committee 
of management, including representatives of the parish 
council and the open-air societies, and that there should 
be Ministry of Agriculture grants for agreed schemes of 
improvement of common land. It is further proposed that 
s. 193 of the Law of Property Act, 1925, which gives the public 
right of access to urban commons, should be extended to 
rural commons. This would allow the adoption of byelaws 
whereby effective action might be taken against persons 
damaging walls or fences, leaving gates unfastened, disturbing 
stock or leaving litter. The second pamphlet is a new edition 
of “ Right of Way, Footpath Law for Everyman,’’ first 
published in 1944. This has been revised to include changes 
in the law by the National Parks and Access to the Countryside 
Act, 1949. The authors have sought to explain briefly how 
rights of way have arisen, and how they may be recognised, 
and to give a simple outline of the law relating to the main- 
tenance, closure, obstruction and recovery of footpaths and 
bridleways. The pamphlets may be obtained from the 
Association, at 48 Park Road, Baker Street, London, N.W.1. 


The Elizabeth Fry Memorial Trust 


THE excess of expenditure over income of the Elizabeth 
Fry Memorial Trust for the year ended on 31st March, 1956, 
according to the Trust’s Fourth Annual Report, which was 
published last month, was £1,750 3s. 1d. This was carried to 
accumulated funds, which have thereby been reduced to 
£2,669 16s. 3d. Those who have to advise charitable donors 
and testators will find in this Report a full account of the 
wonderful work being done by the Trust, especially in 
connection with the Spofforth Hall Centre, which has done 
so much to help in the preservation of family life. We can 
think of few worthier causes. 
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. . « DEFECT OF REASON, FROM DISEASE OF 
THE MIND... 


“THE law is not concerned with the brain but with the 
mind,” said Devlin, J., in R. v. Kemp [1956] 3 W.L.R. 724 ; 
ante, p. 768, adding that ‘‘ mind ”’ means the mental faculties 
of reason, memory and understanding. His lordship then 
pointed out that the significance of the words “ disease of 
the mind”’ in the McNaghten rules is as a qualification of 
“defect of reason.”’ The law is therefore primarily concerned 
with defects of reason, but not with any defect of reason: 
it must be a defect which springs from a disease of the mind. 
Thus, a man may be so untrained during the formative years 
of his youth as to be a brutish person who had never learned 
to use his reason, and he might, in consequence, commit 
crimes which could be said to spring from a defect of reason. 
But this would not justify a verdict based on the McNaghten 
rules because it would not spring from a disease of the mind. 

What, then, is the relationship between disease of the brain 
and disease of the mind? It is a medical and not a legal 
matter, said the learned judge. It is, apparently, recognised 
medically that there are mental diseases which have an 
organic cause, e.g., hardening of the arteries or degeneration 
of the brain cells, and some which are functional, where it is 
not possible to point to any physical cause; in these latter 
cases, all one can say is that there has been derangement of the 
functioning of the mind, such as melancholia or schizophrenia. 
This distinction is irrelevant for the law, which is not 
concerned with the origin of the disease. 

In the case itself the accused, who was charged with 
causing grievous bodily harm to his wife, was an elderly man 
of excellent character, and he and his wife had always been 
thought to be a devoted couple; there was strong evidence 


that the act was motiveless and irrational, and that it 
arose from a temporary unconsciousness brought on by 
arteriosclerosis. 

The significance of this arises, of course, from the Trial of 
Lunatics Act, 1883, s. 2 (replacing a similar provision of the 
Act of 1800), under which a special verdict of ‘‘ Guilty but 
insane ”’ is returned, instead of an acquittal which the common 
law would have given, where it is found that the accused 
““ was insane, so as not to be responsible, according to law, for 
his actions at the time when the act was done ...,” the 
purpose being to keep him under observation and prevent 
further acts of a similar unreasoned nature. 

Devlin, J., pointed out that there is no definition of insanity 
in law though there are the tests to be applied by virtue of the 
McNaghten rules. He also observed that there is no general 
medical opinion as to what diseases are properly diseases of 
the mind. Nevertheless, in holding that the origin of the 
disease of the mind was not material to the law, his lordship 
has simplified the task of the court in this type of case. 

There are those medical men who would say that a 
temporary cutting off of the blood supply to part of the brain 
such as might happen in arteriosclerosis (and apparently 
happened here) was not a mental disease, just as there are those 
(the vast majority it is believed) who would reject the 
McNaghten rules altogether as being far too narrow in opera- 
tion. These matters are, however, not material: “In my 
judgment the condition of the brain is irrelevant, and so is the 
question whether the condition of the mind is curable or 
incurable, transitory or permanent,”’ said his lordship. 


L. W. M. 


RUNNING DOWN CASES: CONDUCT BEFORE 
ACTION—VII 


Negotiating a settlement 

THE course which the negotiations with the insurance company 
representing the defendant are likely to take is of course 
difficult to forecast until the particular insurance company and 
the particular representative are identified. After the letter of 
claim will come an acknowledgment of the claim and a 
notification of the insurers’ interest, and sporadic correspond- 
ence may ensue upon the subject of the victim’s condition and 
of the condition of any vehicle involved in the accident, 
probably leading to examinations of both, whilst in the 
meantime the insurance company carry out their own investi- 
gations into the accident. In due course a discussion, without 
prejudice to the question of liability, may well be asked for and 
it is the writer's experience that with variations, these 
discussions may fall into approximately three broad categories. 

The first is what might be termed “ the fishing expedition ”’ 
where the insurance company’s intention is to deny liability, 
but before doing so the company wish to find out whether or 
hot the plaintiff has more evidence than they themselves have 
been able to obtain, which would cause the insurance company 
to change their views on liability and induce the company to 
settle the claim rather than invite litigation and incur 
substantial costs in the course of losing the action. 


The second type of discussion is the exact opposite to the 
“fishing expedition” and takes place when the insurance 
company, being convinced in their own minds that liability 
clearly rests squarely upon the shoulders of their assured and 
themselves, nevertheless wish to arouse doubts in the mind 
of the solicitor representing the victim as to the strength of the 
victim’s case in order that a compromise settlement at a lower 
figure than a full liability value can be negotiated. 


A minority of cases where discussion takes place may be 
described as genuine negotiations as to the value of the claim 
where liability is admitted tacitly, if not in as many words, by 
the insurance company. In these cases the sole point at issue 
is how much the claim is worth. 


In many cases it will be found that, provided that the 
insurance company accept that liability exists, if not in full 
at least to almost 100 per cent., the estimates made by the 
insurance company and by the solicitor will not be grossly 
divergent. 

It is tempting to suggest that the insurance company’s 
representative who calls to discuss a case and says ‘‘ No” 
means ‘‘ Perhaps’ and when he says ‘“‘ Perhaps’ he means 
“‘ Yes.”” The same will probably be true of the solicitor. 
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The writer does not consider that negotiations on liability 
should be unduly protracted. 


If it appears that the negotiations upon the issue of liability, 
which in the solicitor’s own mind is clearly placed upon the 
insurance company’s assured, are not serving any useful 
purpose, then the writer would suggest that the issuing of 
proceedings without delay in many cases has a most salutary 
effect upon the clarity of thought of the insurance company’s 
representative. 


However, if it has become apparent that the insurance 
company concerned are prepared to negotiate an amicable 
settlement, then negotiations on the question of quantum of 
damages may well be more protracted, and indeed, in many 
cases will inevitably be protracted as, until the victim’s 
condition has stabilised and a final accurate prognosis is 
available from the medical adviser, any settlement is likely 
to be at an under-estimate for the simple reason that the 
insurance company concerned will insist upon regarding the 
chances of the victim’s condition improving in a more 
favourable light than will the victim’s solicitor. 


Company Law and Practice 


WINDING-UP PETITIONS BY TRUSTEES 
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Running down cases form a particular species of case where 
in the writer’s experience some payment is made in over 
70 per cent. of claims. The circumstances of road accidents are 
frequently such that some part of the blame can be fairly said 
to rest upon each party, and the negotiated settlement is the 
rule rather than the exception in such cases. 

It can be added that when negotiating with a government 
department, unless liability is clear from the outset, it is 
probable that proceedings will have to be issued, as the view 
taken is that public money is involved and that this should not 
be disbursed by way of compromise, unless there is clear 
liability to pay, either by virtue of a court order, or because the 
circumstances are such that it would be a plain waste of public 
money to contest what is obviously a losing case. 

Public authorities and nationalised industries, not being 
government bodies, take a somewhat similar but perhaps less 
rigid view, and in the writer’s experience it is the insurance 
companies who are most likely to wish to compromise a claim 
rather than to defend an action (even though they may take 
the view that they would win it), particularly where the 
amount of damages involved is fairly small. 

J. G. FLEMING. 


IN 


BANKRUPTCY AND PERSONAL REPRESENTATIVES 


In Re H. L. Bolton Engineering Co., Lid. [1956] 2 W.L.R. 844 ; 
ante, p. 263, the trustee in bankruptcy of a shareholder with 
a substantial interest in the company presented a petition for 
its compulsory winding up. The issues were simplified 
because counsel for the company intimated that he would 
not resist a compulsory order if the court held that the 
petitioner, as a trustee in bankruptcy of a shareholder, had 
any locus standi to present the petition. Wynn Parry, J., 
held that, the petitioner conceding s. 224 (1) of the Companies 
Act, 1948 (which governs the right to apply for a compulsory 
winding-up order), did not expressly confer on him the right 
to apply, the trustee was not able to present a petition for the 
compulsory winding up of the company. He held that s. 216 
(under which the trustee in bankruptcy of a contributory 
represents the contributory for all purposes of the winding up) 
only commences to operate after a winding up has begun. 


It is a fundamental rule of company law that, in the absence 
of statutory provision to the contrary, the person to exercise 
the rights of membership is the shareholder whose name 
appears on the register. In his judgment, Wynn Parry, J., 
observed (at p. 848): ‘It must be remembered that on a 
member of a company becoming bankrupt, the company 
being still a going concern, he does not by reason only of his 
bankruptcy cease to be a member: Morgan v. Gray [1953} 
Ch. 83. It is he and not his trustee in bankruptcy who is 
and continues to be the contributory. Apart from such an 
event as the trustee in bankruptcy becoming registered in 
respect of the bankrupt’s shares, the position only changes 
on the company going into liquidation and then only to a 
limited extent.” 


In Morgan v. Gray, Danckwerts, J., held, there being no 
provision in the company’s articles or the Companies Act, 
1948, to the contrary, that as the bankrupt remained on the 
register of shareholders notwithstanding his bankruptcy, he 


was entitled to attend the meetings of the company and to 
vote in person or by proxy. He must, of course, exercise his 
votes in accordance with the directions of the person 
beneficially entitled, namely, the trustee in bankruptcy. 
Although on the commencement of a winding up the trustee 
becomes the contributory by virtue of s. 216 of the 
Companies Act, 1948, there is a sharp dividing line between 
a company in liquidation and one which is a going concern. 
Where the company is in liquidation, “it is plain that the 
trustee in bankruptcy is the contributory and the bankrupt 
is not, and, therefore, it plainly follows that the bankrupt has 
no status at all in the winding up of the company and cannot 
be allowed to interfere. The position is very different where 
the company is still in operation and the bankrupt remains 
the registered proprietor on the company’s register of the 
shares which he formerly owned beneficially as well as legally. 
It seems to me that, unless there is some provision in the 
company’s articles or in the Companies Act which empowers 
me to say that the bankrupt is no longer a member of the 
company, and is, therefore, unable to vote expressly, I must 
come to the conclusion that the bankrupt still remains a 
member as long as he is on the register; notwithstanding 
that, by taking appropriate steps under the appropriate 
provisions, the trustee in bankruptcy may be able to secure 


registration of himself as the proprietor of the shares. Unless | 
and until that is done, and as long as the bankrupt remains | 


on the register of the company, he remains a member in 
respect of those shares and is entitled, as it seems to me, to 
exercise the votes which are attributable to that status, 
notwithstanding that he has no longer any beneficial interest 
in the shares and that the company is entitled to pay any 
dividends to his trustee in bankruptcy,” per Danckwerts, J., 
in Morgan v. Gray (at p. 87). 

A trustee in bankruptcy who finds himself in the position 
of wishing to secure the compulsory winding up of a company 
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in which the bankrupt is a contributory can reasonably 
require the bankrupt himself to lend his name to the 
presentation of the petition by virtue of s. 22 of the 
Bankruptcy Act, 1914, which requires the bankrupt to do all 
such acts and things in relation to his property as may be 
reasonably required by the trustee. There is, however, one 
problem that arises out of the decision in Re H. L. Bolton 
Engineering Co., Ltd. What is the position of a personal 
representative who has not been registered as a member in 
his own name ? 


No express provision for personal representatives 


The difficulty arises in this way. To assist him in reaching 
his decision in Re H. L. Bolton Engineering Co., Ltd., Wynn 
Parry, J., construed s. 215 of the Companies Act, 1948, which 
deals with contributories in the case of the death of a member. 
In the course of this, his lordship observed (at p. 847): ‘In 
construing this section, it should be borne in mind that the 
right of a personal representative of a deceased shareholder 
to present a petition is expressly given by s. 224. Bearing 
in mind that circumstance, . . . [and three ancillary factors] 
... I am of the opinion that the section only begins to 
operate if and when a winding up supervenes.”” Unfortunately, 
although s. 224 is too long to set out in extenso in this article, 
reference to the Act will reveal that this observation is 
incorrect. There is no mention of “ personal representative ”’ 
anywhere in s. 224. 

In the note to s. 224 in Buckley on The Companies Acts, 
12th ed., at pp. 467 and 468, it is said: ‘‘ An order has been 
made upon the petition of executors to wind up a company 
whose deed of settlement provided that executors should not 
be proprietors, for they were nevertheless contributories. 

In Re Cuthbert Cooper and Sons [1937] 2 All E.R. 466, 
Simonds, J., assumed, without deciding, that executors of a 
deceased holder of fully paid shares could petition.”’ These 
notes would, :c is submitted, be unnecessary if the position of 
the personal representative was expressly governed by s. 224. 

If these criticisms are accurate, one of the foundations of 
his lordship’s judgment seems to be undermined, because 
ss. 215 and 216 only begin to operate if and when a winding 
up supervenes. Section 213, which defines “a contributory,” 


[Vol. 100] 793 


makes no reference to the personal representative of a 
contributory. 


The decision applied to personal representatives 


If Re H. L. Bolton Engineering Co., Ltd. was correctly 
decided, it would seem to follow that some doubt has been 
cast upon the ability or competence of a personal repre- 
sentative to present a winding-up petition as a contributory. 
The grounds upon which Wynn Parry, J., based his decision 
seem, to a considerable degree, equally applicable to personal 
representatives, as may be noted from the following 
comparison :— 


(a) Section 224 contains an exhaustive list of those who 
may petition. It mentions neither trustee in bankruptcy 
nor personal representative. 

(b) Both ss. 215 and 216 point to a period of time at 
which a winding up is in existence. 

(c) Section 216 refers to “the” winding up, not “a 
winding up. Section 215, however, refers to the liability 
of the personal representatives to contribute to the assets 
of the company, but his lordship concluded that its object 
was limited. 

(d) A member of a company does not cease to be a member 
on his bankruptcy. It may be here that the real distinction 
is to be found. 


” 


Although a member of a company does not personally 
cease to be a member by reason only of his bankruptcy, a 
member who dies must necessarily cease to be personally a 
member although his name will remain on the register and his 
estate will remain liable until the registration of his personal 
representative or some other person entitled under a transfer 
from his personal representative. The distinction seems to 
become the obvious one: the bankrupt member is still there 
to assist his trustee, by lending his name or otherwise, if 
required. 

In practice, the occasions when the point will arise must, 
in the nature of things, be rare. Nevertheless, those acting 
for the personal representatives, when the matter does arise, 
will have to be in a position to deal with Re H. L. Bolton 
Engineering Co., Lid. H.N.B. 





DEVELOPMENT PLANS 


ADMINISTRATIVE COUNTY OF LONDON DEVELOPMENT PLAN 


Proposals for alterations or additions to the above development 
plan were on 22nd October, 1956, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Metropolitan Borough of Southwark (in the 
area St. George’s Road—Garden Row—Burman Street). A 
certified copy of the proposals as submitted has been deposited 
for public inspection at The County Hall, Westminster Bridge, 
S.E.1 (Room 311A). <A certified copy of the proposals has also 
been deposited for public inspection at Southwark Town Hall, 
Walworth Road, S.E.17._ The copies of the proposals so deposited, 
together with copies or relevant extracts of the plan, are available 
for inspection free of charge by all persons interested at the places 
mentioned above between the hours of 10 a.m. and 4 p.m. Monday 
to Friday, 10 a.m. and 12 noon Saturday. Any objection or 
Tepresentation with reference to the proposals may be sent in 
writing to the Secretary, Ministry of Housing and Local Govern- 
ment at Whitehall, London, S.W.1, before 11th December, 1956, 
and any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the 
London County Council (reference LP/O.1) and will then be 
entitled to receive notice of any amendment of the plan made 
as a result of the proposals, 


WEST SUFFOLK COUNTY DEVELOPMENT PLAN 


Proposals for alterations or additions to the above development 
plan were on 22nd October, 1956, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the under-mentioned district. A certified copy 
of the proposals as submitted has been deposited for public 
inspection at the Shire Hall, Bury St. Edmunds. Certified 
copies of the proposals or certified extracts thereof so far as they 
relate to the under-mentioned district have also been deposited 
for public inspection at the place mentioned below: Newmarket, 
Newmarket U.D.C., Severals House. The copies or extracts of 
the proposals so deposited together with copies or relevant 
extracts of the plan are available for inspection free of charge 
by all persons interested at the places mentioned above between 
the hours of 10.30 a.m. and 4 p.m. on Mondays to Fridays inclusive 
and 10.30 a.m. to 12 noon on Saturdays. Any objection or 
representation with reference to the proposals may be sent in 
writing to the Secretary, Ministry of Housing and Local Govern- 
ment, Whitehall, London, S.W.1, before 31st December, 1956, 
and any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the West 
Suffolk County Council and will then be entitled to receive notice 
of any amendment of the plan made as a result of the proposals. 


3 








794 [Vol. 100] 


Landlord and Tenant Notebook 
WATER 


READERS who drive cars about the country will not have 
failed to notice some recently intensified activity in the matter 
of the laying of water pipes, and to have recognised that much 
of it has been due to the amendment of the Public Health 
Act, 1936, effected by the Water Act, 1945, s. 28. By that 
amendment a duty was imposed upon local authorities “ to 
provide a supply of wholesome water in pipes to every part 
of their district in which there are houses or schools .. .”’ ; 
there are savings for cases in which the cost would not be 
reasonable and where a supply is already available, but much 
is undoubtedly being done towards achieving the ultimate 
object of piped water for everybody. The writer of an 
article in The Times of 25th October, the article being headed 
“ Emptying Cistern’”’ and criticising the claim of the brook 
“T go on for ever”’ as a Tennysonian exaggeration, refers 
to the Water Act, 1945, and to the River Boards Act, 1948 ; 
but mainly in order to deplore the failure to set up a specific 
technical authority for the purpose of implementing an 
effective national policy. 

This ‘‘ Notebook ”’ is, of course, not concerned with national 
policy ; but it is obvious that the implementing thereof is 
liable to occasion trouble between landlords and tenants 
when the question of footing the bill is concerned. Decisions 
on the incidence of liability for ‘‘ outgoings ’’ have been 
numerous and based often on very fine distinctions. 


Water rates 


As far as the Water Act, 1945, is concerned, s. 38 adopts the 
rating principle of making the occupier prima facie liable, the 
exceptions being cases in which the non-occupying owner is 
liable by or under any enactment, or by agreement with the 
undertakers. But subs. (4) introduced a new rule governing 
cases in which such an owner is so liable and an instalment is 
due and unpaid. Cutting off the supply is prohibited ; 
payment is made recoverable from either the owner for the 
time being, or the occupier for the time being; but no 
proceedings may be taken against the occupier until notice 
has been served upon him, no greater sum is to be recovered 
from him than the amount of rent owing by him or which 
has accrued due since the notice was given, and, if the 
occupier, as between himself and the owner, is not liable to 
pay the water rate, he may deduct any sum paid in compliance 
with the notice, or recovered from him, from the rent payable 
by him. 

Liability as between parties 


For its purpose of authorising increases of rent, the Increase 
of Rent etc. Restrictions Act, 1920, s. 12 (1) (d), provides 
that “‘ the expression ‘rates’ includes water rents and charges.” 
But neither that Act nor the Water Act, 1945, could be 
expected to go into the question whether some particular 
covenant or agreement imposed the liability on the landlord 
or on the tenant, and consideration of the authorities 
emphasises the need for clear language when drafting such 
covenants and agreements. It is, for instance, not 
easy to reconcile Direct Spanish Telegraph Co. v. Shepherd 
(1884), 13 0.B.D. 202, and Badcock v. Hunt (1888), 22 Q.B.D. 
145 (C.A.). In the one, a landlord’s covenant obliged him to 
pay “all rates and taxes chargeable in respect of the demised 
premises ’’ ; it was held that, though not a tax, a water rate, 
defined in the General Waterworks Clauses Act, 1847, so as 
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SUPPLY 


to include any rent, or reward, or payment to the undertakers, 
and making the payments chargeable according to the annual 
value of the premises, was a rate; further, occupiers had to 
pay it once water was laid on, though they might not use 
any water. But in the other, a more elaborate covenant by a 
landlord—to bear, pay, and discharge all rates, taxes, and 
impositions whatsoever, whether parliamentary, parochial, 
or imposed by the Corporation of the City of London or 
otherwise howsoever, which are now or which hereafter shall 
or may be rated, charged, or assessed on the said premises... ” 
was held not to cover a similar water rate, as liability had not 
been “ imposed” but had been voluntarily undertaken by 
the tenant. But when a covenant by mesne lessors “‘ to procure 
to be paid all rates and taxes payable in respect of the said 
demised premises’? came before the Court of Appeal in 
Bourne & Tant v. Salmon & Gluckstein, Ltd. [1907] 1 Ch. 616, 
and it was suggested that the two decisions just mentioned 
were not consistent one with another, new considerations 
were introduced. The premises concerned were a shop, part 
of a building and not separately assessed, and containing 
lavatories and water-closets; it was held that the supply 
of water was not a matter of option on the part of the tenants, 
but a matter of necessity, an inevitable condition of the 
demise ; consequently, the water rate was a rate payable in 
respect of the premises; though this might not be the case 
when premises were, say, a suburban house in which the tenant 
might or might not be able to get water from another source. 


In connection with what was said about an option, it may 
be useful to note that the Water Act, 1945, s. 29, amends 
the Public Health Act, 1936, s. 137, by directing authorities 
to reject plans of houses unless satisfactory proposals are 
made for providing occupants with a supply of wholesome 
water sufficient for their domestic purposes, the supply to be 
“piped” unless this cannot be reasonably required, and 
unless the authority concerned is satisfied that the proposal 
will be carried into effect. Disputes are settled by the local 
magistrates’ court. 


Non-recurring outgoings 

Some of the provisions of the Water Act, 1945, might, 
having regard to the present trend of legislation, be regarded 
as reactionary. 

Many authorities in which it was held that a tenant’s 
covenant to pay outgoings covered expenditure which might 
confer a lasting benefit on the property were based on the 
underlying principle that such covenants were designed to 
ensure a fixed yield. A succinct statement of the position 
will be found in the judgment of Grove, J., in Aldridge v. 
Ferne (1886), 17 0.B.D. 212, which may have led conveyancers 
acting for iandlords to be careful to insert the word 
“ outgoings’: it was the presence of that word which had 
the effect of making the defendant tenant (who held a nineteen- 
year lease determinable at five or twelve years) liable for 
street paving expenses. In a number of cases, tenants have 
found themselves liable for ‘‘ outgoings ” which they had not 
foreseen ; the position can be illustrated by citing the opening 
words of Collins, M.R.’s judgment in Stockdale v. Ascherberg 
[1904] 1 K.B. 447 (C.A.): “‘ Though one may feel sympathy 
with a tenant for a term of three years, who complains of 
being mulcted to the extent of more than one and a half years’ 
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rent in respect of the expenses of an improvement, which he 
did not contemplate . . .” 

Such an occurrence may have moved the Legislature, when 
enacting such measures as the Factory and Workshop Act, 
1901, s. 101 (now the Factories Act, 1937, s. 54), the Factories 
Act, 1937, ss. 146, 147 ; the London Building Acts Amendment 
Act, 1905, s. 20 (now the London Building Acts (Amendment) 
Act, 1939, s. 107) and the Public Health Act, 1936, s. 290, 
to provide for apportionment according to what a court might 
think just and equitable, or merely “ fit.” These enactments 
affected such operations as alterations of bakeries, provision 
of fire escapes, etc. 

This being so, it is a little surprising to find in Sched. III 
(provisions to be incorporated in orders relating to water 
undertakings) to the Water Act, 1945, the phrase “. . . but 
without prejudice to the rights and obligations, as between 
themselves, of the owner and occupier of the house or 
building ’’ (s. 42) and the phrase “. . . but without prejudice 
to the rights and obligations, as between themselves, of the 
owner and the consumer ”’ (s. 60). (The ‘‘ owner ”’ is familiarly 
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“ce 


defined as ‘‘ the person for the time being receiving the rack- 
rent of the premises in connection with which the word is 
used, whether on his own account or as agent or trustee for 
any other person, or who would so receive the same if those 
premises were let at a rack-rent ”’: s.59(1).) For Sched. III, 
s. 42, entitles the undertakers to require of an owner the 
provision of separate service pipes, and to do the work them- 
selves at his expense if he fails to comply; s. 60 entitles 
them to order a consumer to provide a cistern capable of 
holding twenty-four hours’ supply and to order him to keep 
it in repair, and to provide and repair it themselves if he 
fails to comply. A similar “ without prejudice to the rights 
and obligations, as between themselves’ is to be found in 
s. 63 (repair of supply pipes) and it seems that, where covenants 
to pay rates, assessments, outgoings, etc., do not carefully 
distinguish between those of a recurrent and those of a non- 
recurrent nature, we are likely to experience further decisions 
of a Stockdale v. Ascherberg type: judicial sympathy extended 
to one party, judgment given in favour of the other (with 


costs). RvB. 


HERE AND THERE 


FILE AS “ ROMANCE ” 


I REALLY do not see why it raised such loud laughter when 
Lord Mancroft told the House of Lords that, while on holiday 
in Venice, he was startled to see the report of the Royal 
Commission on Marriage and Divorce classified in a bookshop, 
not under ‘“‘Law” or “ Sociology,”’ but under “‘ Romance.” 
Apparently we are so used to the inhuman priggishness of 
dry little planners that we actually find plain common 
sense ridiculous, but if you think for even half a minute 
you see that the Venetian classification is the obvious one. 
True, we all live in a social context and some of us do our 
best to be law abiding. If we fall in love and propose 
marriage to a lady the situation has, of course, social and 
legal implications, but the heart of the matter, the motive 
power that set the whole thing going, was what is popularly 
called “‘ romance.”’ Nobody in the wide world or in the 
wildest fantasy ever got married for law or sociology. Take 
away romance and you have the mere physical relationship 
of the farmyard. But this confusion over the classification 
of the report is only a facet of the general modern confusion 
over the nature of marriage. The sharp division in the 
Commission reflected in the report confirms the existence of 
a corresponding division in public opinion and the Government 
have very sensibly decided that major legislation on the 
subject of divorce is, in the circumstances, not a workable 
undertaking. Everybody agrees that the divorce law is a 
most unholy mess, but there are times when it is good policy 
to let ill alone lest worse befall. There is a great deal to be 
said for bringing the marriage law back into line with the 
moral law of Christendom in which lie its origins, but in a 
country where it has been estimated only three out of twenty 
go to church on a Sunday, you could hardly expect the other 
seventeen to see the point or to act on it if they did. There 
is also a great deal to be said for rationalising the marriage 
law on the basis of current moral practice in a predominantly 
secular society, for removing marriage from the realm of 
status to the realm of private contract and dropping all idea 
of an essential, or even a prima facie, permanency, but 
popular instinct shies away from reducing the fundamental 
human relationship to so rootless and drifting a state. Either 


alternative would be logical, while the present law is an 
illogical patchwork of historical compromises. But the 
English, with their flexible judicial system, have made the 
great discovery that even a silly law may be tolerable in 
practice if it is humanely and sensibly administered, and, on 
the whole, the divorce law is so administered. The very 
jumble of authorities enables a judge to do almost anything 
he feels ought to be done in the particular circumstances, 
to turn a blind eye or open an eagle eye, as occasion requires, 
and it probably fits the needs of our groping, unsettled time 
better than any dogmatic codification. 


NEVER SAY DIE 
In classifying a work on marriage and divorce under the 
heading ‘‘ Romance,” the bookseller was obviously more 
conscious than the mere sociologist, numbed by statistics, 
that every matrimonial case has in it the stuff of a novel, 
perhaps a tragedy, perhaps a farce, perhaps a detective 
thriller, perhaps a conventional “happy ending ”’ story. 
I am not sufficiently literate to know whether there is a 
highly developed school of Yugoslav novelists. In present 
international relationships, one hesitates to surmise that 
Slavonic kinship might approximate it to that of the inter- 
minable Russian novel on the traditional scale, but only a 
novel on the scale of ‘‘ War and Peace” could do justice to 
the unravelling of a matrimonial tangle covering the greater 
part of the century. Go back seventy-five years or so to the 
time when the Turkish power was slowly shrinking in the 
Balkans, when Yugoslavia was unconceived and as yet 
inconceivable and parts of what is now its territory were 
scrawled with the boundaries of Bosnia, Servia and Montenegro. 
A young man named Avramovich was in his late twenties ; 
Martin Zhivich was three years his junior and both of them 
were in love with Yula, a girl of twenty. It was Zhivich 
who won her and married her and Avramovich remained a 
disconsolate bachelor. The tides of war rolled over the 
Balkans, wars against the Turks, wars among the liberated 
nations of the peninsula, invasion by the Nazis, invasion 
by the Communist Russians and still Avramovich remained 
true to his lost love. ‘It’s never too late to fall in love,”’ 
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they sing in The Boy Friend. Apparently in Yugoslavia 
it’s never too late to win your love either. What eventually 
happened one hardly knows whether to classify as happy 
ending, matrimonial tragedy, or comedy farce. But appa- 
rently Zhivich at 98 divorced Yula at 95 and Avramovich 
at 101 was cited as co-respondent. I forget for the moment 


Country Practice 


WHITHER 


Now that anyone can study the trends of population, what 
with censuses and White Papers, it is only natural that one 
should take stock of one’s own position in a changing society. 
I mean, if one happens to be a blubber boiler’s mate resident 
in Dundee, a glance at the statistics will show that one cannot 
hope to better oneself by staying put ; South Georgia offers far 
better opportunities. Even the legal profession is influenced 
by the change in the economic structure of the country. 
Why, fifty-five years ago solicitors in practice at Dagenham 
were as rare as girl pipers. (There was one solicitor there, 
in those days.) Since then, great changes have taken place ; 
seven solicitors are now to be found, and the girl pipers have 
grown, numerically, in even greater proportions. 

I happen to know all this, having had occasion to consult 
the 1902 edition of the ‘‘ Lawyer’s Companion and Diary.” 
We keep it in our one-day-a-week branch office with other 
ancient volumes, and it so happened that I wanted to look up 
an old scale of stamp duties. It was a distracting experience— 
even in the list of stamp duties the eye became distracted 
with the 15s. tax on every male servant employed as maitre 
d’hotel, house steward, master of the horse or groom of the 
chamber. Flicking through the pages, the attention was 
caught, momentarily, by the name of Mr. Rayner Goddard, 
then practising on the Western Circuit, having been called 
in 1899. In the list of K.C.’s, Baron Grimthorpe held pride 
of place, having been called in 1841. 

The advertisements were oddly attractive, especially those 
issued by the insurance companies. In those days, high- 
pressure advertising apparently consisted of publishing the 
names of the directors and (in the case of the life offices) the 
trustees. In their prestige publicity, companies vied with 
each other for the most impressive column of coronets and 
wigs. The Law Guarantee and Trust Society had Mr. Justice 
Day—reassuring, one imagines, to the customer who preferred 
his life policy to mature unviolently. The British Law claimed 
the Lord Chief Justice ; the Legal and General had the Lord 
Chancellor himself; and the Law Fire had Mr. Justice 
Kekewich and a paid-up capital of five millions. I deter- 
mined to take the old volume home with me, and compare 
it with its 1956 equivalent. As I expected, the insurance 
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which Frenchman it was whose idea of a happy end of life 
was to be shot dead at 90 by a jealous husband, but 
Balkan vitality seems to protect life and hope even further, 
and this particular adventure would fit appropriately into 
a dozen categories before one solemnly labelled it ‘“ law ’”’ 
“ sociology ’’ with a cross-heading “ senile delinquency.” 


RICHARD Roe. 


or 


CONURBATION ? 


companies are no longer so keen on eminent judges—or else 
eminent judges are no longer so keen on insurance companies. 

To get back to statistics, the trend seems to be for solicitors 
to make for the really big towns. The medium towns show 
no great change. To take as an instance, Bolton-le-Moors 
(where the Wanderers come from) ; the town has no doubt 
expanded in the normal way. Le, or les, Moors have doubtless 
disappeared under brick and concrete and suburban gardens ; 
but the number of solicitors in practice remains constant at 
five or six dozen. Leicester, however, which supported just 
under a hundred solicitors in 1902, now supports—adequately, 
I hope—a hundred and fifty. As for the Great Wen itself, 
statistics are elusive ; solicitors practising at Battersea and 
Bayswater are treated in the 1902 edition as if they were 
miles from London. Even so, it is quite apparent that the 
metropolis contains far more solicitors than it used to. 

The trend in truly rural practices is opposite, but just as 
apparent. Rutland, my favourite county for statistical 
research, gave me little useful information; even to-day, 
only one solicitor has to be indisposed to produce a slump 
of 10 per cent. in the county’s legal effectiveness. I therefore 
plumped for Pembrokeshire, being a nice countrified area, 
remote from really big towns. In 1902, there were eleven 
towns or villages in Pembrokeshire where legal advice was 
to be had for the asking. Now there are only seven, and the 
total number of solicitors has diminished considerably. 

Again, think of towns in England beginning with the word 
“Saint.” Off-hand, one can only think of St. Helens as 
being biggish and industrialised. Anyhow, in 1902 there 
were eighteen places beginning with ‘“ Saint” in which a 
solicitor was in regular practice ; but of the eighteen mentioned 
in the 1902 volume only ten are to be found in a modern 
directory. 

All this is depressing reading for those who would like to 
preserve the country practitioner from total disappearance. 
However, I am not unduly depressed myself. If country life 
becomes too difficult, perhaps some kind friend could fix me 
up with a directorship in the City. Any insurance company 
would do. 

“ HIGHFIELD ” 





Mr. Jos—ePpH ALEXANDER LuckHoo, legal draftsman, British 
Guiana, has been appointed Puisne Judge, British Guiana. 

Mr. JAMES REYNOLDs, District Judge, Hong Kong, has been 
appointed a Judge of the High Court of the Eastern Region of 
Nigeria. 

Mr. Harry TurRNER MeEaveEs, LL.B., deputy town clerk of 
Burton upon Trent, has been appointed town clerk and Clerk 
of the Peace of the County Borough of Burton upon Trent in 
succession to the late Mr. H. Bailey Chapman. 


Mr. A. O. Bevan, solicitor, of Nantwich, Cheshire, has retired 
from his position as part-time Registrar for the Crewe, Nantwich, 
Northwich and Market Drayton County Courts. He will, however, 
continue in his practice. 

Alderman W. Cradoc Davies, solicitor, of Pwllheli, has retired, 
after seventeen years, from his position as Registrar of the County 
Courts of Pwllheli, Portmadoc and Blaenau Festiniog. On his 
last appearance at the County Court, Alderman Davies was 
presented with an antique brass clock. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”.] 


The Notary Public 

Sir,—It was with considerable interest that I read the recent 
correspondence on ‘‘ The Notary Public’ following the article 
“ Appointment of Notaries’ written in February last; the 
former having made abundantly clear my ignorance of the whole 
subject of notaries and the latter having merely whetted my 
appetite for knowledge. 

Having mentioned the matter to some of my colleagues, I 
feel confident that a large number of commissioners—at least 
those of us of the younger generation—are by no means well 
informed of their own duties or, indeed, powers, let alone those 
of a notary public, and when joining issue with a notary as to 
why our fees are basically “‘ 2s. 6d. per swear ’’ and his so pro- 
portionately enormous, I am immediately overwhelmed by the 
notary’s knowledge of his own subject and my comparative 
ignorance of my own. 

I feel that it would do a great amount of good if ‘ N.P. 
who wrote so excellently in February, might be permitted larger 
space in which to enlarge on his subject be it only to decrease 
the envy of we young commissioners of our counterpart notaries 
in regard to the latter’s seemingly astronomical scale charges. 

ORDINARY COMMISSIONER. 


” 


Essex. 


Street Parking 

Sir,—The final paragraph of ‘A BC’s”’ article on 
Parking and “ F T G’s ” contribution entitled ‘‘ Absolutely . . 
between them remind me of matter which has been on my 
conscience since Solomon v. Durbridge (1956), 120 J.P. 231, was 
decided a few months ago. 

Some years ago I left a small car parked in a wide street and, 
on returning to it, was confronted by a constable with drawn 
notebook. The officer considered that the car constituted an 
obstruction; I pointed out that traffic was flowing freely as 
ever; he then commenced a lecture on the law relating to 
highway obstruction, but concluded it when I produced my own 
notebook. 

A summons followed ; I was represented by a criminal lawyer 
(in ‘“‘ A BC’s””’ sense of the word) who, possibly having a low 
view of my capabilities as a witness, called no evidence—but 
successfully submitted that there was no case to answer; and 
who also obtained an award of costs. 

I therefore left the court feeling that I was not a criminal 
lawyer in any sense of the expression. But Solomon v. Durbridge 
(in which the defendant was, incidentally, a lawyer) has shown 
that I was wrongfully acquitted. And the questions put me by 
my conscience are reminiscent of those put to her husband by 
Mrs. F TG. 


‘ Street 


” 


When things are the other way round, it is customary for the 
Crown to grant a “‘ free pardon”’; and correspondence in news- 
papers has shown how puzzled people can be at being forgiven 
offences which they have never committed. But in my case, 


‘ 


can I ask the Home Secretary for a “‘ free conviction’? ? And 
should I return the costs ? 
RB. 


Temple, E.C.4. 


Sir,—We have read with interest your article by “A BC” 
in your issue of the 27th October, 1956. We have recently 
been concerned in a case where a shopkeeper adopted your 
self-help advice and, being unable to find the driver or a police 
constable, pushed the offending vehicle from a position in front 
of his shop window to a position a few yards down the road. 
The vehicle had no adequate braking system and was held in 
position by placing the gear lever in gear; incidentally, it was 
alleged that in placing the gear in neutral to enable the vehicle 
to be moved the shopkeeper had damaged same. The shop- 
keeper was charged under s. 29 (2) of the Road Traffic Act, 1930, 
pleaded not guilty and was convicted and fined £2. 

S. & Co. 

Cheshire. 


Compensation Fund: The French System 

Sir,—My attention has been called to Mr. J. Dill Smith’s 
address at the Annual General Meeting of The Law Society, when 
he pointed out that there is no compensation fund in Northern 
Ireland to make good to the public losses attributable to defaulting 
solicitors, and that there are no effective accountancy rules. In 
the course of his address, Mr. Smith made a kindly reference to 
Irance and said that he understood that there was a system in 
France which gave to the public protection equivalent to that 
afforded by the English system. 

I am happy to confirm that Mr. Smith’s understanding of the 
position is correct. In France, notaries are the legal practitioners 
who handle large sums of clients’ moneys; and such dépar- 
tement or group of départements has a fund out of which 
the public is compensated for losses caused by the very few 
defaulting notaries. In case any regional fund becomes insolvent, 
there is a central fund to which recourse may be had in order that 
compensation may be paid in full. 

The difference between the French and English systems is 
characteristic in that the former is decentralised whereas the 
latter is centralised. 

JEAN DUHAMEL, 
French Advocate. 
Paris. 


REVIEWS 


Dymond’s Death Duties. First Supplement to 12th Edition. 


By RoBert DymMonp and REGINALD K. Jouns, LL.B. 
London : The Solicitors’ Law Stationery Society, Ltd. 1956. 
8s. 6d. net. 

The 12th edition of ‘‘Dymond” stated the law as at 


Ist January, 1955, and because we were spared any tinkering 
with that law in the Finance Acts of 1955 no supplement has been 
necessary until this one, which brings the law down to 
30th September, 1956. 

The supplement deals with the important provisions of the 
Finance Act, 1956, which are concerned, inter alia, with annuities 
charged on settled property, with land compulsorily acquired 
after death and with settled property passing on the death of 
a surviving spouse. It also deals with various developments 
in the sphere of Double Taxation Relief and with some variations 
on the “‘ Official Practice.’ Its most interesting pages, however, 
are those devoted to discussion of the judicial decisions of the 
last eighteen months notably Re Harrison, Re Barbour’s Policies 
and Re Parkes—all of which are fully considered. 


Home Office Approved Probation Hostels. By R. A. F. 
Cooks, with a Foreword by GILBERT J. PAULL, Q.C., Recorder 
of Leicester. 1956. Chichester: The Justice of the Peace, 
Ltd. 3s. 6d. 


The author of this short work was warden for some years of a 
probation hostel at Leicester. The book is a survey of the first 
106 boys who passed through it and Mr. Cooks gives his views on 
the type of lad who should be sent to these hostels, and on such 
related matters as their leisure activities, their reading, whether 
they should be allowed to smoke and many other matters. He 
also gives statistics as to the successes and failures. All persons 
connected with magistrates’ courts will find this book of very 
great interest. One sometimes reads that certain books should 
be ‘‘ compulsory reading ”’ for all connected with the administra- 
tion of justice. While we do not go so far as to say that of this 
book, we think that very great profit would be derived by all 
magistrates and magistrates’ clerks from reading it and it should 
be put in every magistrates’ library. 
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these Notes of Cases 
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with the Incorporated 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possihle, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CANADA: ACT ABOLISHING APPEALS TO PRIVY 
COUNCIL: SAVING FOR “ JUDICIAL PROCEEDINGS ” 
BEGUN BEFORE ACT 


St. Catharines Flying Training School, Ltd. v. Minister of 
National Revenue 


Viscount Simonds, Lord Normand, Lord Oaksey and 
Lord Tucker. 15th October, 1956 


The respondent, the Minister of National Revenue of Canada, 
raised a preliminary objection to the jurisdiction of the Judicial 
Committee on this petition by St. Catharines Flying Training 
School, Ltd., for special leave to appeal from a judgment of the 
Supreme Court of Canada, dated 4th October, 1955, allowing in 
part the respondent’s appeal from a judgment of the Exchequer 
Court of Canada of 17th November, 1953. The latter judgment 
maintained the petitioner’s appeal from assessments to income 
tax and excess profits tax for the years 1941 to 1945 inclusive, 
holding that the petitioner was exempt from taxation as being 
a non-profit corporation within the meaning of s. 4 (hk) of the 
Income War Tax Act, R.S.C. 1927, c. 97. The petitioner sought 
special leave to appeal from that part of the Supreme Court 
judgment which decreed that the income of the petitioner earned 
under a particular contract with the Crown was subject to tax. 
Section 3 of the Supreme Court Amendment Act, S.C. 1949 
(2nd sess.), c. 37, provided that the Supreme Court should have 
exclusive ultimate civil and criminal jurisdiction within Canada 
and that “‘ the judgment of the court shall, in all cases, be final 
and conclusive.” By s. 7: “ Notwithstanding anything in 
s. 3... an appeal from ... a judgment pronounced in (a) a 
judicial proceeding that was commenced prior to the coming 
into force of this Act ... may be brought as if that section had 
not been enacted.”’ The Act came into force on 23rd December, 
1949, It was conceded for the petitioner that for the Board to 
have jurisdiction in the matter there must have been a “ judicial 
proceeding ’’ begun before 23rd December, 1949, and reliance 
for that purpose was placed on ss. 58, 59, 60, 63, 66 and 69 of 
the Income War Tax Act. All the procedural requirements of 
the latter Act had been complied with, the petitioner’s notice of 
appeal against the assessment was filed within thirty days 
pursuant to s. 58; the Minister affirmed the assessment on 
2nd September, 1949; the petitioner filed its notice of dissatis- 
faction pursuant to s. 60 on 19th September, 1949; on 
19th October, 1950, some thirteen months later, the Minister 
replied to that notice, and on 8th November, 1950, the documents 
were under s. 63 transmitted by the Minister to the Exchequer 
Court. The petitioner's submission was that the “‘ judicial 
proceeding’ for the purposes of s. 7 of the Supreme Court 
Amendment Act commenced with the filing of the notice of appeal, 
or, if that were wrong, with the filing of the notice of dissatis- 
faction, both of which dates were before 23rd December, 1949, and 
reliance was placed on dicta in Nicholson, Ltd. v. Minister of 
National Revenue [1946] Ex. C.R. 191, at pp. 198 and 201, and in 
Smith v. Williams [1922] 1 K.B. 158, in which it was said at 
p. 162: ‘‘...as soon as the notice in writing . . . has been given 
requiring the Commissioners to state and sign a case for the 
opinion of the High Court, the proceedings have begun. The 
notice is the initiation of the proceedings ... Normally the next 
step in the proceedings is the hearing of the case in this court, 
but the proceedings begin with the notice in writing to the 
Commissioners.’ It was contended for the respondent, inter alia, 
that s. 7 of the Supreme Court Amendment Act must be read 
with s. 1 of the Judicial Committee Act, 1844, which provided 
for the admission of any appeal to the Board from any judgment 
of ‘‘any court of justice’’; that there was no proceeding in 
a court of justice when the documents were transmitted to the 
Exchequer Court, and that the preliminary steps which were 
taken pursuant to ss. 58 to 62 of the Income War Tax Act were 
administrative or executive and that throughout those steps 
there was no judicial proceeding or quasi-judicial proceeding, 
which could not arise until the documents arrived at the court. 

Viscount Simonps (after consultation): Their lordships are 
of opinion that the preliminary point taken by the respondent 


to this petition succeeds and accordingly they will humbly 
advise Her Majesty that the petition should be refused. 
APPEARANCES: H. Heward Stikeman, Q.C., M. A. Seymour, 
0.C. (both of Canada) and Philip Shelbourne (Linklaters & Paines); 
Kk. E. Eaton (Canada) (Charles Russell & Co.). 
{Reported by Cuartes Ciayton, Esq., Barrister-at-Law] [1 W.L.R. 1336 


Court of Appeal 


LANDLORD AND TENANT: RENT RESTRICTION: 
“ CEASED TO BE IN THAT EMPLOYMENT ”: TENANT 
STILL IN EMPLOYMENT OF FORMER LANDLORD 
BUT IN DIFFERENT CAPACITY 
Duncan v. Hay 


Denning, Hodson and Morris, L.JJ. 
Appeal from Croydon County Court. 


The Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, provides by Sched. I that a court may make an order 
for possession if “‘ (g) the dwelling-house is reasonably required 
by the landlord for occupation as a residence for some person 
engaged in his whole-time employment ... and (i) the tenant 
was in the employment of the landlord or a former landlord, 
and the dwelling-house was let to him in consequence of that 
employment and he has ceased to be in that employment.” 
In 1944, a hospital took a lease of a farm, and employed the 
defendant on the farm, first as a tractor driver and later as 
foreman. In 1951, they sublet to him one of the farm cottages. 
In January, 1955, they gave him notice to quit, expiring on 
29th September, on which date they went out of possession. 
The defendant remained on the hospital’s books as an employee, 
and in November was given work in the laundry. The plaintiff, 
who took over the farm on 29th September, and required the 
cottage for a cowman whom he had engaged, sought possession 
of the cottage under para. (g) of Sched. I on the ground that the 
defendant ‘‘ was in the employment of a former landlord, and 
the dwelling-house was let to him in consequence of that employ- 
ment’’ and he had “ceased to be in that employment.” The 
county court judge dismissed the landlord’s application. The 
landlord appealed. 

Hopson, L.J., said that the sole question was the meaning 
of ‘“‘ceased to be in that employment.’ In Munro v. Daw 
[1948] 1 K.B. 125, Tucker, L.J., speaking of para. (g), said that 
it referred to the relationship of employer and employed, and 
that there was nothing in the language to suggest that the letting 
must be in consequence of the nature of the particular employ- 
ment of the tenant. That case dealt with the entering of the 
employment, and,the present case was concerned with the 
cessation of employment, but there was no valid distinction 
between the two cases. The tenant had never ceased to be in 
the employment of the hospital. It was a hard case for the 
landlord, but the appeal should be dismissed. 

Morris, L.J., agreed. 

DENNING, L.J., dissenting, said that apart from authority 
“that employment’ meant the employment in consequence of 
which the house had been let to the tenant. Munro v. Daw, 
supra, was concerned with a different question. There had been 
a termination of the old employment and the substitution of a new 
one, and the tenant no longer occupied the cottage by virtue of 
‘that’? employment. Appeal dismissed. 

APPEARANCES: V. G. Wellings (F. Miller Parris & Mitchell, 
Croydon) ; J. E. Williams (Copley Singleton & Billson, Croydon). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1329 


4th October, 1956 


PROCEDURE: ORDER STRIKING OUT PLEADINGS: 
WHETHER INTERLOCUTORY OR FINAL 
Hunt v. Allied Bakeries, Ltd. 
Lord Evershed, M.R., Birkett and Romer, L.JJ. 
15th October, 1956 
Motion. 


The issue arising on the first five paragraphs of a statement of 
claim by the plaintiff, K. D. Hunt, having been tried as a special 
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Justice in 
Magistrates’ 
Courts 


By Frank 
J. Powell, 
Metropolitan 

Stipendiary 
Magistrate. 





The Hon. Mr. Justice Cassels says in the Foreword : 


‘**A new justice of the peace may attend a magi- 
strates’ court for the first time in his life on the 
occasion when the oath is administered to him. . . 
This book will tell him a great deal that he does 
not know: how magistrates’ courts should be 
conducted, what it means to act judicially, the 
functions of the police and their standing before 
magistrates, the legal assistance available to defen- 
dants, how to deal with husbands and wives who 
have failed to make the best of what was probably 
an initial mistake, and how to try to solve the 
most vexing of all problems in crime, the future 
of the juvenile delinquent ... Mr. Powell has 
produced a valuable, helpful and timely contri- 
bution which should be studied with profit by the 
lay magistrate and the member of the public 
alike.” 
212 pages. 16/- net 


From booksellers. Published by 
PITMAN, Parker Street, Kingsway, London, W.C.2 
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is governed by representatives of many medical and scientific 
institutions. Money is needed quickly to assist the develop- 
ments now being made in the conquest of cancer. In addition 
to the continuous and systematic research in up-to-date 
laboratories at Mill Hill, London, the work is being extended in 
new laboratories at Lincoln’s Inn Fields. Will you please help? 


Legacies, Donations and Subscriptions 
are urgently needed for the maintenance and 
extension of our work 


Subscriptions should be sent to the Honorary Treasurer, 
Mr. Dickson Wright, F.R.C.S., at Royal College of 
Surgeons, Lincoln’s Inn Fields, W.C.2. 


FORM OF BEQUEST 


I hereby bequeath the sum of £ to the Imperial 
Cancer Research Fund (Treasurer Mr. DicksonWright, F.I.C.S.) 
at Royal College of Surgeons of England, Lincoln’s Inn 
Fields, London, W.C.2, for the purpose of Scientific Research, 
and I direct that the Treasurer’s receipt shall be a good 
discharge for such legacy. 
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point of law, the defendants applied to have the remainder of the 
statement of claim and the corresponding prayers struck out. 
On 27th July, 1956, Upjohn, J., made the order asked for on the 
ground that the paragraphs in question disclosed no reasonable 
cause of action. The order recited that the plaintiff had been 
given an opportunity to amend, but had stated that he did not 
desire to do so. The plaintiff was ordered to pay the costs of 
the action except those occasioned by the preliminary issue on 
which he had succeeded and all further proceedings were stayed. 
The plaintiff applied ex parte to the Court of Appeal, on a motion 
for leave to appeal, asking whether the order was interlocutory 
or final, leave being required if it was interlocutory. 

Lorp EvERSHED, M.R., said R.S.C., Ord. 25, r. 4, which gave 
power to strike out part or all of a statement of claim, did not 
state whether the order was interlocutory or final. The notes in 
the Annual Practice, 1956, p. 423, stated that it was interlocutory 
and cited Price v. Phillips (1894), 11 T.L.R. 86, and Hind v. 
Hartington (1890), 6 T.L.R. 267, in support, but neither case was 
entirely satisfactory. After consultation with the other divisions 
of the Court of Appeal and with, the Chief Registrar, his lordship 
said that, whether the ground for striking out was that the 
statement of claim disclosed no reasonable cause of action or 
because it was frivolous or vexatious (as in In re Page [1910 
1 Ch. 489), orders dismissing the actions had been treated as 
interlocutory for many years and should in general be so treated 
though there might be cases which should be excepted on their 
special facts. 


{Reported by Miss E. DaANGrrriz_p, Barrister-at-Law) [1 W.L.R. 1326 


Chancery Division 


SETTLEMENT: INCOME TO SETTLOR FOR LIFE 
AND THEREAFTER TO DAUGHTER: RECITAL OF 
TRANSFER OF INVESTMENTS TO SETTLEMENT 
TRUSTEES: INVESTMENTS NEVER TRANSFERRED : 
IMPERFECT GIFT: EXISTENCE OF SETTLEMENT 
LATER FORGOTTEN: TO WHAT EXTENT GIFT 


PERFECTED 
In re Wale, deceased; Wale and Another v. Harris and 
Another 


Upjohn, J. 23rd April, 1956 


Adjourned summons. 


A voluntary settlement executed in 1939 in favour of the 
settlor’s daughter comprised ‘‘ A ’’’ investments registered in the 
settlor’s name as absolute beneficial owner and “‘ B’’ investments 
to which the settlor was solely and beneficially entitled, but which 
were registered in the names of the settlor and her two sons as 
executors and trustees of the settlor’s husband’s will. The sons 
were trustees of the settlement which recited that the investments 
had been transferred into their names. In fact they had not been 
and never were so transferred. By cl. 1 of the settlement the 
trustees were empowered to sell or retain the investments, and by 
cl. 2 were directed to hold them or the proceeds of sale of them 
on trust to pay the income to the settlor for life and after her 
death in trust for the daughter if a widow absolutely and if not a 
widow on trust to pay the income to the daughter for life and 
subject as therein provided in trust as to capital and income for 
the daughter’s children or child. By a will of even date with the 
settlement the settlor left substantially all her estate to the 
sons in equal shares, expressly stating that she had made no 
provision for the daughter as she had done so in the settlement. 
The settlement in fact provided the daughter with an income 
roughly equal to one-third of the income of the family estate. In 
1942 the settlor executed another will, appointing her sons and 
daughter trustees thereof and leaving her residuary estate to them 
in equal shares, but so that, should either or both of the sons 
predecease the daughter, his or their share or shares should be 
held in trust for her. In 1944 the settlor made, with regard to 
the estate, a note that the daughter had “‘ had about £5,000 in 
shares.”’ In 1945 she wrote to her elder son that, later, he would 
“share everything in the dividing up. In 1944, 1946, and 1948, 
money paid on the redemption of certain of the ‘‘ A ’’ investments 
was either kept by the settlor or given by her as presents to her 
children. She appeared to have forgotten the existence of the 
settlement. By her last will, made in 1950, she appointed her sons 
and daughter executors and trustees and left her residuary estate 
in equal shares absolutely to such of the sons and daughter as 
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should survive her. With regard to the ‘‘ B”’ investments also, 
there were sales, redemptions or payments in liquidation, the 
settlor either keeping the proceeds or making presents to the 
children. In 1953 her faculties were waning and she was taken to 
ahome. In September, 1953, everything that the children had had 
was redivided on the basis of all sharing in it equally. In October, 
1953, the settlor died and her solicitor produced the settlement, 
which the sons had forgotten and of which the daughter then 
learned for the first time. A summons was taken out to determine, 
inter alia, which of the investments were subject to the trusts of 
the settlement. 

Upjoun, J., said that it was said in Richards v. Delbridge 
(1874), L.R. 18 Eq. 11, that a man might transfer his property 
without valuable consideration in one of two ways: either by 
doing such acts as amounted in law to a conveyance of the 
property, or by constituting himself as a trustee by one of the 
modes recognised as amounting to a valid declaration of trust. 
3ut if the gift was for any reason imperfect, the court would not 
construe it as a trust. Another familiar principle was that an 
assignment of an equitable estate need not be in any particular 
form, and that would apply as much to a voluntary assignment 
as to one for valuable consideration. In the present case the 
legal estate had been outstanding in three trustees, one of whom 
was the beneficial owner, it was sufficient if the beneficial owner 
gave expression of her intention to the other two trustees. The 
settlement started with erroneous recitals regarding the transfer 
of the shares, but that would not affect the deed if it were 
sufficiently clear what was intended. By cl. 2 the settlor had 
directed that the trustees should hold the said investments ; 
that constituted a clear assignment -of her equitable interest 
in the investments. Accordingly as to the “‘B”’ shares the 
court, exercising its jurisdiction over trustees, would order those 
in whom the legal estate was outstanding to deal with that 
estate in conformity with the intention of the equitable owncr, 
so that those investments were caught by the settlement. With the 
‘A’ shares it was different ; the legal estate was in the settlor, 
and the court could not control her as she was not a trustee of 
the settlement, and the gift failed initially and was imperfect. 
The question was whether the initial defect was cured. The 
daughter together with the two sons had become clothed with 
the legal estate as executrix of the settlor, and the question 
was whether the initial failure was cured under the principle of 
Strong v. Bird (1874), L.R. 18 Eq. 315, which laid down that 
where a testator had expressed the intention of making a gift 
of personal estate to one who on his death became an executor, 
the intention continuing unchanged, the executor was entitled 
to retain the property for his own benefit. On that question, 
taking into account the settlor’s dealings with some of the 
shares, the provisions of her wills, and her statements to her 
children, the inference was that she forgot all about the settle- 
ment, probably by the time when she made the will of 1942. 
Accordingly, she had not evinced any continuing intention in 
relation to the ‘‘ A’ investments so as to bring the principle into 
operation, and that gift failed. 

Order accordingly. 

AppEARANCES: I. Jennings, Q.C., and R. Walton (Billinghursts) ; 
H. FE. Salt, Q.C., and H. E. Francis (Church, Adams, Tatham and 
Co., for Wallington, Fabian & White, Watford). 

[Reported by IF’. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1346 

LANDLORD AND TENANT: MORTGAGE : 

POSSESSION: FURTHER TENANCY WITHOUT 
MORTGAGEE’S CONSENT 
Barclays Bank, Ltd. v. Stasek and Another 


Danckweris, J. 4th October, 1956 


Adjourned summons. 


A landlord granted the defendants a weekly tenancy of rooms on 
the first and second floors of his freehold house. In April, 1948, 
he charged the property by way of legal mortgage in favour of the 
plaintiff bank subject to the tenancy: the charge excluded the 
landlord’s statutory powers of leasing without the bank’s consent. 
In September, 1950, the landlord granted the defendants a fresh 
tenancy of rooms on the second floor and, as between himself and 
the defendants, the first tenancy ceased to operate. The bank 
did not give its consent to the new tenancy. In 1952, there was a 
further letting to the defendants of rooms on the second floor, 
thereby, as between the landlord and defendants, effecting 4 
surrender of the second tenancy by operation of law. The bank 
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again did not give its consent. In 1955, the bank obtained an 
order for possession of the property against the landlord, who 
vacated the premises, but the defendants claimed that they were 
entitled to remain either in the second floor rooms occupied 
by them or in the rooms occupied by them under the original 
agreement, one of the said rooms having been occupied by them 
throughout. The bank brought a summons against the tenants 
to recover possession. 

DANCKWERTS, J., said that as the bank’s consent was not 
obtained for the second and third lettings, they would not be 
effective against the bank by reason of ss. 99 and 100 of the 
Law of Property Act, 1925, and the terms of the mortgage. Those 
lettings were effective against the landlord, and accordingly by 
operation of law created a surrender of the existing tenancy. 
The bank claimed that the original tenancy which was effective 
against them no longer existed, because they claimed the 
surrender as being effective without recognising the second 
tenancy as effective. There were authorities which showed 
that when a lease was granted so as to effect the surrender of an 
existing lease, and the second lease was not effective because it 
exceeded the lessor’s powers, then the surrender, whether express 
or by operation of law, was ineffective and consequently the 
original term remained effective (see Cadle v. Moody (1861), 
7 Jur. (N.s.) 1249, Doe d. Egremont v. Courtenay (1848), 11 Q.B. 
702, and Doe d. Biddulph v. Poole (1848), 11 Q.B. 713). The 
principle was, that if there was a new lease which was not effective 
but which, on the basis that it was effective, produced a sur- 
render, then, by reason of the fact that it was not effective, there 
could not be an effective surrender. The bank now claimed to 
recognise the surrender but not the new tenancy ; that could not 
be right, as there could be no surrender except by operation of 
law on the grant of the new tenancy. If the old tenancy was 
not cut short because the new tenancy was not operative, the 
old tenancy remained and there was no surrender effective against 
the bank. The odd result was that it was open to the defendants 
to resume occupation of the rooms which they occupied under the 
original tenancy. The claim for possession failed. Declaration 
accordingly. 

APPEARANCES: RF. M. Bell (Forbes & Son); J. Montgomerie 
(Joynson-Hicks & Co., for J. Burt Sugar & Co., Palmers Green), 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [3 W.L.R. 760 


LANDLORD AND TENANT: ACT OF 1954: NEW 
TENANCY REFUSED BY JUDGE AND COURT OF 
APPEAL: CONTINUATION OF TENANCY UNTIL 
EXPIRY OF TIME FOR APPLICATION TO HOUSE OF 
LORDS FOR LEAVE TO APPEAL 
Austin Reed, Ltd. v. Royal Insurance Co., Ltd. (No. 2) 
Harman, J. 10th October, 1956 


Adjourned summons. 
The plaintiffs, Austin Reed, Ltd., were tenants of business 


| premises at 20 Exchange Street, Manchester, under a lease 


granted by the Royal Insurance Co., Ltd., dated 1st February, 
1952, which expired according to its tenour at the end of 1954. 
The lease, being a lease of business premises, continued in force 
under the provisions of Pt. II of the Landlord and Tenant Act, 
1954. The tenants’ application under the Act for the grant of 
a new tenancy was refused by the judge, and the appeal from his 
decision dismissed by the Court of Appeal on 18th July, 1956. 
Leave to appeal to the House of Lords was refused by the court, 
and no application was made to the House of Lords for leave to 
appeal. The tenants contended that they were entitled to retain 
possession of the premises until 18th November, 1956, being 
three months after 18th August, 1956, the date on which their 
right to petition the House of Lords for leave to appeal from the 
Court of Appeal had expired. The landlord contended that 
they were entitled to possession on 18th October, 1956, three 
months after the decision of the Court of Appeal. The tenants 
took out the present summons asking for a declaration that by 
virtue of the provisions of Pt. II of the Landlord and Tenant 
Act, 1954, and of s. 64 (2), and in the events which had happened, 
the tenancy would not terminate until 18th November, 1956. 

HarMAN, J., said that the tenants contended that during the 
month after the order of 18th July it could not be postulated 
that the matter was finally disposed of, because the tenants 
might put a petition on the file for leave to appeal. They did 
not do so. Therefore, at the end of one month, it was admitted 
that time began to run, and would therefore end on 18th November, 
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The landlord argued that the meaning of the words “ finally 
disposed of’’ in s. 64 was to be found in subs. (2) of the same 
section—and that what it was necessary to consider was whether 
the proceedings on the application had been determined. There 
was no doubt that they were determined by the Court of Appeal’s 
decision—‘“‘ and any time for appealing or further appealing has 
expired.’’ Counsel on behalf of the landlord had said that the 
Court of Appeal had refused leave to appeal, and, therefore, no 
right of appeal existed from that moment onwards; and there 
being no right of appeal, there was therefore no time for appealing ; 
and from the words of the section this inference could be drawn, 
that time ran against an unsuccessful appellant who had not 
got leave, for the simple reason that he had no right of appeal 
vested in him at all. He (his lordship) felt (and this eventually 
decided the case as far as he was concerned) that when the section 
said “ finally disposed of’’ he ought to take it to mean what 
it said. Certainty was the most valuable point of this kind of 
law, and there ought to be a time at which one could say without 
peradventure: ‘‘ The thing is over.’’ As the section said that 
there had to be three months after the matter was finally disposed 
of, when it talked of time for appeal, it must mean time for 
registering a petition for leave to appeal. Until the month 
had passed during which the time for that petition had expired, 
one could not postulate that the matter had been finally disposed 
of. If that were right, until that time had expired the period of 
three months did not begin to run. Declaration accordingly. 

APPEARANCES: R. M. Wilson, Q.C., and A. W. Hamilton 
(Underwood & Co.) ; Charles Russell, O.C., and Michael Browne 
(Linklaters & Paines for Laces & Co., Liverpool). 

(Reported by Mrs. Irenz G. R. Mosss, Barrister-at-Law) [1 W.L.R. 1339 
INFANT: DIRECTION IN WILL FOR PAYMENT OF 
SHARE OF RESIDUE TO INFANT ON MARRIAGE: 
POWER AND DISCRETION OF TRUSTEES AND OF 

THE COURT 
In re Somech, deceased ; Westminster Bank, Ltd. v. Phillips 
and others 
Upjohn, J. 17th October, 1956 

Adjourned summons. 

A will provided that a portion of the testator’s residuary 
estate should be held on trust to accumulate the income for the 
benefit of the children of his daughter who should attain twenty- 
one or marry, and so that each beneficiary ‘“‘ when he or she 
shall attain the age of twenty-one years or shall marry shall be 
paid his or her share [of the portion of residue] and of the accumu- 
lations of income ...”’ The only beneficiary, a granddaughter 
of the testator, having married at eighteen, the trustees paid to 
her the accumulation of income in reliance on s. 21 of the Law 
of Property Act, 1925. A summons was taken out praying 
for directions with regard to the disposal of the capital. 

Upjoun, J., said that it was clear from the authorities and text- 
books that where a testator directed that a legacy or share of 
residue could be paid to a person under twenty-one at a fixed 
age or on marriage, the trustees might quite properly comply 
and get a good discharge from the legatee notwithstanding 
infancy. The present question was whether the infant had an 
absolute right to demand a transfer on her marriage, so that 
no discretion arose ; or was there a discretion to withhold vested 
in the trustees, or, in the present case, in the court, to which the 
trustees had applied. Although there was no authority on the 
question, it ought to be held that the court had an inherent 
jurisdiction with regard to the property of infants enabling it to 
inquire whether any transaction would be for the benefit of the 
infant or would be improvident. Accordingly, the question 
would be adjourned into chambers for such inquiry to be made. 


APPEARANCES: TJ. K. Wigan (Blyth, Dutton, Wright and 
Bennett); C. J. Allen (William Charles Crocker). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law} [3 W.L.R. 763 


Queen’s Bench Division 


ESTOPPEL: RES JUDICATA: NEGLIGENCE: BLAME 
PREVIOUSLY APPORTIONED IN COUNTY COURT 
Bell v. Holmes 
McNair, J. 26th July, 1956 

Preliminary issue tried at Leeds Assizes. 
On 26th March, 1955, a collision occurred between two motor 
vehicles driven by the plaintiff and the defendant, and on 
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18th August, 1955, the plaintiff started the present action in 
which he claimed against the defendant damages for personal 
injuries suffered as a result of the collision, and the defendant 
counter-claimed in respect of his own injuries. On 7th October, 
1955, a passenger in the defendant’s vehicle instituted proceedings 
against both the plaintiff and the defendant in the county court 
in respect of her injuries in the same collision, and on 17th July, 
1956, she recovered damages against both the plaintiff and the 
defendant. No formal contribution notice was served, but the 
county court judge was requested to deal with the matter of 
apportionment between the plaintiff and the defendant and 
adjudged that the plaintiff should contribute five-sixths and the 
defendant one-sixth of the damages. In the present action the 
defendant claimed that the plaintiff ought not to be admitted 
to say that he was other than five-sixths to blame for the collision. 
The allegations of negligence between the plaintiff and the 
defendant were substantially the same in both actions. 

McNair, J., said that the first point taken for the plaintiff 
was that there were no contribution proceedings in the county 
court. It was true that no formal notice was filed, but it was 
plain that the judge had been expressly requested to decide the 
matter of apportionment, and had made an apportionment 
accordingly. It was plain on the authority of Croston v. Vaughan 
(1938] 1 K.B. 540 and Clayson v. Rolls Royce, Ltd. {1951} 1 K.B. 
746 that in a case involving simple issues where the question 
as to contribution between co-defendants could be properly 
determined without a formal notice, such a determination was 
conclusive. It was next said that ves judicata could not arise, 
as the writ in the High Court was issued before the delivery of 
judgment in the county court; in support of that a passage in 
Halsbury (admittedly not authoritative) was relied on to the 
effect that ‘‘a lis pendens without judgment creates no estoppel 
. ..’, which passage referred to The Delta, the Erminia Foscolo 
(1876), 1 P.D. 393, and Houstoun v. Marquis of Sligo (1885), 
29 Ch. D. 448 ; those cases did not really support the proposition, 
whereas In re Defries (1883), 48 L.T. 703, and Ord v. Ord [1923] 
2 K.B. 432 were strong support for the contrary view ; that point 
therefore failed. It was next said that the issues in the two 
actions were not the same, as in the county court the issue was 
whether the defendants were in breach of their duties to the 
plaintiff, whereas now the issue was whether they were in breach 
of their duties to one another. Those were in a sense different 
issues, but not so different in effect, having regard to the respective 
pleadings, as to defeat an estoppel; such conclusion was in 
accord with Marginson v. Blackburn Borough Council [1939] 
2 K.B. 426. On those conclusions the plea of estoppel succeeded. 
The parties had agreed the amount of their respective claims, 
subject to the issue of liability. The plaintiff was entitled to 
one-sixth and the defendant to five-sixths of their respective 
claims. Judgment for the plaintiff for £33 6s. 8d. 


APPEARANCES: C. D. Chapman (Shaw, Smith & Co., 
Manchester) ; A. K. Hollings and T. R. Nevin (A. W. Mawer 
and Co., Manchester). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) {1 W.L.R. 1359 
ROAD TRAFFIC : CONSTRUCTION AND USE : HEAVY 
LORRY WITH HAND BRAKE OPERATING ON REAR 
WHEELS ONLY 
Langton and Others v. Johnson 
Lord Goddard, C.J., Hilbery and Ashworth, JJ. 
4th October, 1956 


Case stated by the Recorder of Sheffield. 


The defendants were charged with using a vehicle which did not 
have an efficient braking system in compliance with reg. 39 of 
the Motor Vehicles (Construction and Use) Regulations, 1955, 
which provided that heavy motor cars should be provided with one 
or two braking systems having two means of operation constructed 
so that notwithstanding any failure “‘ there shall still be available 
for application by the driver to not less than half the number 
of the wheels of the vehicle brakes sufficient to bring the vehicle to 
rest . . .”’ Paragraph (7) (a) (i) provided: ‘‘ Not more than 
one front wheel shall be included in half the number of the wheels 
of the vehicle for the purpose aforesaid.’’ The vehicle was a 
six-wheeled lorry, with four front steering wheels and two rear 
driving wheels. The hand brake only operated on the two rear 
wheels. An appeal from a conviction by the justices was allowed 
by the Recorder. The prosecutor appealed. 
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AsHwortH, J., said that as the vehicle had six wheels, the 
fact that the hand brake operated only on the two rear wheels 
constituted sufficient evidence to convict ; the regulations required 
that the alternative system must operate on half the wheels, 
including only one front wheel. The appeal should be allowed. 

HitsBery, J., and Lorp Gopparp, C.J., agreed. Appeal 
allowed. 

APPEARANCES: J. I. Arnold (Sharpe, Pritchard & Co., for 
John Heys, Sheffield); D. T. Lloyd (Bell, Brodrick & Co., for 
A. B. Thorneloe & Son, Sheffield). 

(Reported by ¥. R. Dymonn, Esq., Barrister-at-Law) [1 W.L.R. 1322 
FACTORY : HORIZONTAL MILLING MACHINE: 
COMPLETELY FENCED ONLY WHILE CUTTERS IN 
MOTION: EFFECT OF REGULATIONS 
Morris Motors, Ltd. v. Hopgood 
Lord Goddard, C.J., Hilbery and Ashworth, JJ. 
11th October, 1956 
Case stated by the Recorder of Birmingham. 


The Horizontal Milling Machine Regulations, 1928, provide 
by reg. 3 (1): ‘‘ The cutter or cutters of every horizontal milling 
machine shall be fenced by a strong guard, properly adjusted 
to the work, which shall enclose the cutting surface except such 
part as is necessarily exposed for the milling operation.’’ By 
reg. 6: ‘‘ The guards or other appliances required by these 
regulations shall be maintained in an efficient state and shall 
be constantly kept in position while the milling cutter is in 
motion, except when the tool setter is setting up the machine.” 
In a horizontal milling machine in the defendants’ factory, the 
work to be milled was placed in a travelling jig designed to 
advance mechanically towards the cutters. Between the cutters 
and the jig when retracted there was a strong fence with a gap 
through which the jig passed when advancing, forming then a 
continuous fence. The cutters started automatically when the 
jig was one-eighth of an inch away, and remained in motion 
only when it was within that distance. A boy in the employ- 
ment of the defendants fixed some work to the jig, set it in 
motion towards the cutters, and in some way continued to keep 
his hand on it until the cutters started automatically, so that 
he received injury. On a prosecution for a breach of the regula- 
tions the defendants were convicted. On appeal, the recorder 
held that by reg. 3 (1) the cutters should be securely fenced 
during the whole of the milling operation, including times at 
which they were not in motion, and dismissed the appeal. The 
defendants appealed. 

Lorp GopparD, C.J., said that the recorder had held that 
there was a proper fence when the jig moved forward so as to 
fill the gap in the fence, but not at other times. He had held 
that regs. 3 and 6 should be read disjunctively, and created 
separate offences. That view was not correct; the two regula- 
tions were complementary, and should be read together. By 
reg. 3 there must be a proper fence, and by reg. 6 that fence 
must be kept in position when the machine was in motion ; no 
offence was committed if the machine was not fenced when the 
cutters were not running, as in Carroll v. Andrew Barclay & Sons, 
Lid. [1948] A.C. 477. The appeal should be allowed. 

HILBERY and ASHWoRTH, JJ., agreed. Appeal allowed. 

APPEARANCES : Marven Everett, Q.C., A. E. James and Escott Cox 
(Herbert & Gowers & Co., for Philip Baker & Co., Birmingham) ; 
W. A. Sime (Solicitor, Ministry of Labour and National Service). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 767 
Court of Criminal Appeal 
PRACTICE NOTE 
CRIMINAL LAW: ASSIZES: VENUE: DUTY OF 


JUSTICES TO COMMIT TO MOST CONVENIENT 
COURT 
R. v. Streams 
Lord Goddard, C.J., Hilbery and Ashworth, JJ. 
3rd October, 1956 
Application for leave to appeal against conviction and sentence. 
Lorp Gopparp, C.J., after stating that there was no ground 


for acceding to the application, said that the case raised a matter 
of general application. The offence had been committed in 
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Berkshire, just after the assizes, and the justices, to prevent 
the prisoner from being kept for a long time in prison awaiting 
trial, had committed him to Hereford Assizes, on the same 
circuit. He could not be tried there owing to lack of time, and 
was sent on to Shrewsbury. Both places were a long distance 
from Reading, and involved the prosecution in greatly increased 
expense. The obvious place to send the case was the Old Bailey, 
which was so much nearer. That court, of course, had plenty of 


IN WESTMINSTER 


PARLIAMENT 


Parliament reassembled on 23rd October after the Summer recess, 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Hill Farming Bill [H.C.] [24th October. 


Read Second Time :— 


Crown Estate Bill [H.C.] [25th October. 


In Committee :— 


Occupiers’ Liability Bill [H.L.] [25th October. 


HOUSE OF COMMONS 
A. PrRoGREssS OF BILLS 


Read First Time :— 


Gas Act (1948) Amendment Bill [H.C.] [24th October. 

To amend subsection (7) of section fifty-three of the Gas Act, 
1948, in order to permit discrimination in treatment of certain 
classes of persons designated from time to time by the Minister 
of Fuel and Power. 


Read Second Time :— 


Education (Scotland) Bill [H.L.] 
Medical Bill [H.L.] 


[23rd October. 
(24th October. 


Read Third Time :— 


Copyright Bill [H.L.] [25th October. 


B. QUESTIONS 
RENT CONTROL (LEGISLATION) 


Asked by how much he proposed to permit an increase in 
restricted rents and what steps he intended to ensure that such 
increases were spent on repairing or improving the houses 
concerned, the MINISTER OF HousING AND LocaL GOVERNMENT 
said that, the Government having now completed its review of 
the Rent Acts, detailed proposals would be submitted to 
Parliament in due course and there would no doubt be plenty 
of opportunities of discussing all these matters before very long. 

[23rd October. 


LAND CHARGES 


Mr. Pace asked the Attorney-General whether, whilst retaining 
the existing Land Charges Register for charges already registered 
there against persons named, he would initiate legislation pro- 
viding for all such charges which arise in future to be registered 
in the respective local land charges registers against the 
affected property, if it was unregistered land, and for all 
Tegistrable charges whether local or otherwise which affected 
Tegistered land, to be registered against the title to that land 
at Her Majesty’s Land Registry. 


_ The ATTORNEY-GENERAL said that this proposal would not 
improve the present system of registration. When title to land 
was not registered, it would continue in any event to be necessary 
for purchasers to search against names in the Central Land 
Charges Register because such matters as bankruptcy petitions 
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work ; but there were occasions when cases arising in the Home 
Counties could be sent there to avoid delay and expense. Justices 
should remember that, when exercising their jurisdiction to 
commit to a “ foreign court,” it should be the nearest convenient 
court. It need not be a court on the same circuit, but the cost 
of prosecutions should be always borne in mind. Application 
dismissed. 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1344 


AND WHITEHALL 


and receiving orders could not be registered against land unless 
it was known what land the debtor had. Moreover, if local 
land charges affecting registered land had to be registered against 
the title, much additional work would be entailed in the many 
cases where a charge extended to both registered and unregistered 
land. [23rd October. 


LaND CHARGES (LocAL AUTHORITY RESOLUTIONS AND 
PROPOSALS) 


The ATTORNEY-GENERAL refused to initiate legislation to 
oblige local authorities to register as local land charges all their 
resolutions or proposals affecting the use or value of land or 
buildings within their respective areas. He said that the 
Stainton Committee on Local Land Charges had advised that 
many matters of this kind were unsuitable for registration and 
should continue to be elicited from local authorities by question 
and answer. He was aware that the committee had recommended 
that certain matters such as a resolution to makea compulsory 
purchase order should be registrable as local land charges, but 
he could not hold out any prospect of legislation on the subject 
at present. [23rd October. 


STANDING ORDER (TABLE OF FEES) 
The following new Table of Fees to be paid in connection 
with Private Bill Procedure were passed by the House as a 
Standing Order :— 


I. FEES TO BE PAID BY THE PROMOTERS OF A PRIVATE 


BILL 
£8.08: 
For the deposit of the Petition, Bill, Plan and other 
Documents required to be deposited in the Private 
Bill Office i ae - ne ora 5 2 0 
For each day on which the Examiner shall inquire 
into compliance with the Standing Orders ar 5 0 0 
For PROCEEDINGS IN THE HOU6E 
sd, 
On the First Reading of the Bill .. 8 6 1s 0 © 
On the Second Reading of the Bill ‘a - Is 0 
On the Report from the Committee on the Bill .. 15 0 0 
On the Third Reading of the Bill .. ey si 15..0 0 
Additional fee on a Debate at 7 o’clock on one o 
more evenings on any one stage of the Bill 2 23°00 
The promoters of Bills relating to charitable, religious, 


educational, literary or scientific purposes whereby no private 
profit or advantage is derived, and Personal Bills brought from 
the Lords, may be charged one-half of the preceding fees. 
Except for such Bills as are mentioned in the last preceding 
paragraph, the preceding fees on First, Second and Third Readings 
and on Report, shall be increased, according to the total sum of 
the moneys which it is proposed to raise or expend under the 
authority of the Bill, in accordance with the following scale :— 
If the sum be £200,000 or more, and less than £1,000,000, 
twice the amount of these fees. 
If the sum be £1,000,000 or more, and less than £2,000,000, 
three times the amount of these fees. 
If the sum be £2,000,000 or more, and less than £3,000,000, 
four times the amount of these fees. 
If the sum be £3,000,000 or more, and less than £5,000,000, 
five times the amount of these fees. 
If the sum be £5,000,000 or more, six times the amount of 
these fees. 
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3 BEFORE A COMMITTEE OR THE COURT 
OF REFEREES 


For PROCEEDING 


iis, a 
For each of the first three days on which a 
Committee on an opposed Bill shall sit ae 10 0 0 
For each subsequent day... 15 0 0 
For each day on which a Committee on an unopposed 
Bill shall sit .. 3 0 0 
For each day on which the Court of Referees’ shall 
Me: ws e 10 0 


For proceedings before a “Joint Committee one-half of the 
preceding fees shall be charged. 


PETITIONERS AND MEMORIALISTS 
Zs. d. 


II. FEES TO BE PAID BY 
On the deposit of any Memorial complaining that 

the Standing Orders have not been complied with 1 0 0 
On the presentation of any Petition in favour of or 


against a Private Bill 2 0 0 
For each day on which the Examiner inquires into 

any Memorial complaining of non-compliance 

with the Standing Orders : 2 0 0 
For each day on which a Petitioner appears before 

any Committee or before the Court of Referees . . 2 0 0 
For each day on which a Petitioner appears before 

a Joint Committee is se vile = 1 0 0 


PAID BY THE APPLICANTS FOR A 
ORDER 


On the Second Reading of a Bill to confirm one or more 
Provisional Orders, other than a Bill to confirm an Order or 
Orders under the Private Legislation Procedure (Scotland) Act, 
1936, the applicants for each Provisional Order included in the 
Bill shall be charged a fee of £15 

For proceedings before the Court of Referees or any Committee, 
the fees charged to applicants and opponents shall be at the 
same rates as those charged for similar proceedings on a Private 
Bill. 


III. FEES TO BE 
PROVISIONAL 


PAID FOR PROCEEDINGS ON A SPECIAL 
PROCEDURE ORDER 


IV. FEES TO BE 


For each day on which an applicant (other than a 
Minister) appears before 


£8... 

(a) the Chairmen 3 0 0 

(b) a Joint Committee > 0 0 
On the deposit of each Petition or of each Counter- 

Petition ; Z2 0 0 
For each day on which a Petitioner in either House 
appears before the Chairmen or before a Joint 

Committee .. 1 0 0 
For each day on w hich a Counter-Pe titioner in either 

House appears before a Joint Committee — 1 0 0 

V. GENERAL FEES 
fis: 9 


On each Motion, Order, or Proceeding in the House 

upon a Private Bill, Petition, or matter not 

otherwise charged .. 1 0 0 
For a copy of any Paper or Docume ent, per ‘folio of 

seventy-two words 


If five folios or under .. ise - eo 03 9 
If above five folios, per folio .. ‘ = 0 0 9 
For a copy of a Plan, made by the Parties. os 110 O 
For the inspection of a Plan or other Document .. 0 7 6 
For each day on which any parties shall be heard 
by Counsel at the Bar, from each side .. 10 0 0 
For each day on which a Committee of the whole 
House shall sit on a Private Bill or matter 5 6 0 0 
For serving any Summons or Order on a Private Bill 
ormatter.. 1 oo 
For each Order for the commitment or discharge 
of any person : 1 0 0 
For taking any person into custody ‘for a Breach of 
Privilege or Contempt ; 5 0 0 
For taking any person into custody for any other 
cause fe Tal 
For each day on which | any person shall be in 1 custody 1 0 0 
For Riding Charges per mile os Bis 0 1 0 
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VI. FEEs To BE PAID ON THE TAXATION OF COSTS ON 
PRIVATE BILLS 


£8: a, 
For each application or reference to the Taxing 
Officer of the House of Commons for the Taxation 
of a Bill of Costs... 1 0.0 
For each £100 of any Bill of Costs allowed by the 
Taxing Officer oe i 0 9 
On the deposit of a Memorial complaining of a 
Report of the Taxing Officer... i 0 0 
For any Certificate which shall be signed by the 
Speaker ie ae ae 
For a copy of any Document in the office of the 
Taxing Officer, per folio of seventy-two words .. o i 6 
VII. FEES To BE TAKEN BY THE SHORTHAND-WRITER 
is. d 
For each day he shall attend - 318 9 
For the transcript of his notes, per folio of sev enty- 
two words si 0 1 3 


The preceding fees shall he pina, web, and received at 
such times, in such manner, and under such regulations as the 
Speaker shall from time to time direct. (25th October. 


[A motion to approve a substantially similar Table of Fees iu 
the House of Lords was agreed to by that House on 25th October. 


REMANDED Persons (BAIL) 

Asked whether he was aware of the growing practice of 
remanding accused persons in custody even when there was no 
reason to believe that they were likely to abscond or tamper 
with the evidence or conceal stolen goods, and whether he would 
introduce legislation to restrict the power of the courts to refuse 
bail, the HoME SECRETARY Said that he was aware that a consider- 
able proportion of those who were received in prison on remand 
did not subsequently return as convicted persons. Some of these 
persons were remanded in custody for medical inquiry and no 
doubt others were refused bail only because they had been unable 
to find the sureties which the magistrates considered desirable. 
If the accused were committed in custody for an offence other 
than murder or treason, he must, under the Magistrates’ Courts 
Rules, be informed of his rights to apply to a judge of the High 
Court for bail. He could apply without cost to himself because, 
if he had no money, the Official Solicitor would act for him. The 
grant or refusal of bail seemed to him to be a matter on which 
the courts ought not to be closely fettered by legislation and on 
the information before him he was not prepared to introduce 
legislation on the subject. Two circulars had been issued in 
recent years to magistrates on this matter, but he would look 
again into the question. [25th October. 


PREVENTION OF ACCIDENTS (WINDOW-CLEANERS) 

The Home SEcrEtTArY Said that under the tentative proposals 
for legislation on health welfare and safety in non-industrial 
employment which,had been circulated to interested organisations 
there would be power to make regulations to promote the safety 
of persons employed in a wide range of non-industrial places of 
work. He could not at present say whether it would be practicable 
to make regulations covering window-cleaners specifically. It 
was a matter of extreme difficulty because of the varying types 
of premises which had their windows cleaned. In the case of 
factories, the window-cleaners would come under the Factories 
Acts. In the case of window cleaning in ordinary houses one 
of the difficulties was that many of the window cleaners were 
self-employed. He would, however, look into the matter. 

[25th October. 


HOMOSEXUALITY AND PROSTITUTION COMMITTEE’S REPORT 

The HomME SEcRETARY stated that the Wolfenden Committee 
on homosexuality and prostitution was at present engaged in 
drafting its report and he hoped that the Committee would find 


it possible to complete its work early in the new year. 
[25th October. 


MERCHANDISE Marks Acts (PROSECUTION) 

Mr. PETER THORNEYCROFT stated that there were nineteen 
prosecutions under the above-mentioned Acts during the twelve 
months ended 30th September last. Brief particulars of the 
cases and items involved in prosecutions, he stated, were placed 


in the House of Commons Library at six-monthly intervals. 
[25th October. 
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STATUTORY INSTRUMENTS 


Additional Import Duties (No. 3) Order, 1956. 
No. 1631.) 5d. 

Draft Borstal Rules, 1956. 5d. 

Folkestone — Brighton — Southampton — Dorchester — 
Honiton Trunk Road (Charborough Park, Almer, Diversion) 
Order, 1956. (S.I. 1956 No. 1608.) 5d. 


(S.I. 1956 


Import Duties (Drawback) (No. 13) Order, 1956. (S.I. 1956 
No. 1635.) 5d. 
Import Duties (Geneva Agreement) Order, 1956. (S.I. 1956 


No. 1632.) 11d. 

Draft Prison Rules, 1956. 5d. 

Safeguarding of Industries (Reduction of Rates) Order, 1956. 
(S.1. 1956 No. 1634.) 5d. 

Silk Duties (No. 2) Order, 1956. (S.I. 1956 No. 1633.) 6d. 

South of Luton—Watford Gap—Dunchurch Special Road 
Scheme, 1956. (S.I. 1956 No. 1621.) 1s. 8d. 

South Staffordshire (Nethertown Intake) Water Order, 1956. 
(S.I. 1956 No. 1619.) 5d. 

Stopping up of Highways (Berkshire) (No. 6) Order, 1956. 
(S.I. 1956 No. 1625.) 5d. 

Stopping up of Highways (Birmingham) (No. 8) Order, 1956. 
(S.I. 1956 No. 1607.) 5d. 


POINTS IN 


Landlord and Tenant—Burst Pipes IN First FLtoor Fiat 
CAUSING DAMAGE TO PREMISES BELOW 


Q. Our clients are the proprietors of a first floor flat in a 
building which has beneath it (incidentally) the offices next 
referred to, which also belong to them. These offices are let to 
a house agent by our clients on a twenty-one-year lease, which 
renders the lessee liable for internal repairs, but in which the 
landlords merely covenant to keep the outside of the buildings 
above the offices demised to the house agent ‘‘ in good repair and 
condition.” The first floor flat is and for at least three successive 
winters has been vacant and during a hard frost the pipes in it 
burst and watez penetrated to the house agent’s below and did 
damage to the ceilings and walls of two rooms in his occupation. 
Whilst the first floor flat has been vacant no bursts have occurred 
till recently, and no precautions have been taken against bursts. 
It would not have been possible to turn off the water, as the water 
system serves not only the first floor vacant flat but also other 
premises separately let in the same building. Short of a new 
water system it is not easy to see what precautions could have 
been taken. Are the owners of the first floor flat liable for the 
damage caused by the burst pipes to the house agent’s premises 
on the ground floor? We can find no direct authority on the 
point, but the answer might be that if the owners of the vacant 
flat were negligent in not taking precautions, then they would be 
held liable. Would it be possible to urge that their repair 
covenant defines the extent of their liability and confines it 
to a liability to keep the outside of the upper floor premises 
in repair and that therefore expressum facit cessave tacitum and 
that hence there is no liability on them ? 


A. We are not aware of any authority which would support 
the proposition that the landlords’ express covenant as landlord 
would modify their duty as neighbours, i.e., the duty defined in 
Rylands v. Fletcher (1868), L.R. 3 H.L. 330. But, while the 
origin of the trouble dealt with in A. Prosser & Son v. Levy 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender ona 
separate sheet, together with a stamped addressed 
envelope. esponsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Stopping up of Highways (Bradford) (No. 9) Order, 1956. 
1956 No. 1626.) 5d. 

Stopping up of Highways (Derbyshire) (No. 14) Order, 1956. 
(S.I1. 1956 No. 1613.) 5d. 

Stopping up of Highways (Gloucestershire) (No. 17) Order, 1956. 
(S.I. 1956 No. 1627.) 5d. 

Sugar Act, 1956 (Appointed Days) Order, 1956. 
No. 1637 (C. 12).) 5d. 

Treasury (Loans to Local Authorities) (Interest) (No. 4) Minute, 
1956. (S.I. 1956 No. 1638.) 5d. 
Treasury (Loans to Persons other than. Local Authorities) 
(Interest) (No. 3) Minute, 1956. (S.I. 1956 No. 1639.) 5d. 
Truro Rural District Council Water Order, 1956. (S.I. 1956 
No. 1620.) 5d. 

Wages Regulation (Boot and Shoe Repairing) Order, 1956. 
(S.I. 1956 No. 1615.) 1s. 11d. 

Wages Regulation (Ready-Made and Wholesale Bespoke 
Tailoring) (Amendment) Order, 1956. (S.1. 1956 No. 1624.) 7d. 

West Gloucestershire Water (Financial Provisions) Order, 
1956. (S.I. 1956 No. 1630.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. ] 


(S.I1. 


(S.I. 1956 


PRACTICE 


[1955] 1 W.L.R. 1224 (C.A.) was different, the examination of the 
older authorities made in that case, some applied and others 
distinguished, indicates the solution of the problem submitted. 
In our opinion, the answer suggested—that the question is one of 
negligence—is correct : one of the recognised exceptions to the 
rule in Rylands v. Fletcher is constituted by consent evidenced 
by knowledge of a common system, as in the case submitted, and 
the aggrieved party has then to prove negligence. In the 
circumstances described, the mere bursting of a pipe in consequence 
of frost is unlikely to be held to establish negligence : Pelers v. 
Prince of Wales Theatre (Birmingham), Ltd. [1943] K.B. 73 
(one of the authorities distinguished in A. Prosser & Son v. Levy ; 
and we would also refer inquirers to those mentioned in the 
discussion of that decision in our ‘‘ Landlord and Tenant 
Notebook ”’ for 17th December, 1955 : 99 Sor. J. 882). 


Possessory Title—CoNVEYANCE—COVENANTS FOR TITLE 

Q. We are acting for a municipal corporation in the sale of 
freehold land, to which only a possessory title can be shown. 
We have provided in the draft contract for sale that the cor- 
poration will convey only such estate and interest as it has in 
the land, and will give no covenants for title, whether express or 
implied. We understand this procedure is usual in such circum- 
stances. The only reference we have been able to find to it in 
the text-books at our disposal is the footnote on p. 725 of vol. 15 
of the third edition of the Encyclopedia of Forms and 
Precedents. The purchaser’s solicitors require that the corpora- 
tion should give the usual implied covenants for title, and we 
shall be obliged if you can refer us to any authorities or the 
opinions of text-book writers on this matter. In the absence of 
any such authority, can you confirm that the practice is as we 
propose ? 

A. We do not think there is any settled practice. For instance, 
in Key & Elphinstone’s Precedents, 15th ed., vol. 1, p. 405, 
there is a precedent by which the purchaser is required to assume 
that the vendor has acquired the fee simple and no limit is placed 
on covenants for title. In Jackson & Gosset’s Investigation of 
Title, 6th ed., p. 259, it is suggested that the purchaser should 
stipulate that the vendor should give unconditional covenants for 
title. We suggest that the usual implied covenants would not be 
likely to assist the purchaser or endanger the vendor as they 
are limited. See the comments in Emmet on Title, 14th ed., 
vol. 1, p. 430, and note the remark that “if a squatter sold the 
land before he had acquired a full title... he . . . would not 
be liable under the implied covenant.’”’ The matter is entirely 
one of bargaining between the parties, and it may be that a 
compromise by giving the statutory implied covenants would be 
reasonable. It is a common error to assume that they amount 
to a guarantee of title. 
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NOTES AND 


Honours and Appointments 


Mr. A. J. GREEN, deputy clerk of Whitstable Urban Council, 
has been appointed town clerk of Totnes, Devon. He will 
succeed Mr. G. I. Windeatt, who is to retire. 


Mr. O. C. SoMERVILLE-JONES has been re-elected president 
of Huddersfield Incorporated Law Society. 


Miscellaneous 
DEVELOPMENT PLANS 
{See also p. 793, ante} 


Parts OF LINDSEY DEVELOPMENT 
PLAN 


THe County oF LINCOLN, 


Proposals for alterations or additions to the above development 
plan were on 9th October, 1956, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the under-mentioned districts. A certified copy 
of the proposals as submitted has been deposited for public 
inspection at the County Offices, Lincoln. Certified copies of 
the proposals or certified extracts thereof so far as they relate 
to the under-mentioned districts have also been deposited for 
public inspection at the places mentioned below. Dzvstrict and 
Place.—Scunthorpe Borough : Office of the Scunthorpe Borough 
Council’s Engineer, Comforts Avenue, Scunthorpe ; Brigg Urban 
District: Office of the Brigg U.D.C.’s surveyor, Riverside, 
srigg ; Gainsborough Urban District : Office of the Gainsborough 
U.D.C.’s Surveyor, 6 Lord Street, Gainsborough ; Gainsborough 
Rural District : Council Offices, 17 Morley Street, Gainsborough. 
The copies or extracts of the proposals so deposited together 
with copies or relevant extracts of the plan are available for 
inspection free of charge by all persons interested at the places 
mentioned above between 10 a.m. and 12 noon on any weekday 
and between 2 p.m. and 4.30 p.m. on any wevkday except 
Saturdays. Any objection or representation with reference 
to the proposals may be sent in writing to the Secretary, Ministry 
of Housing and Local Government, Whitehall, London, S.W.1, 
before 5th December, 1956, and any such objection or repre- 
sentation should state the grounds on which it is made. Persons 
making an objection or representation may register their names 
and addresses with the Lindsey County Council and will then be 
entitled to receive notice of any amendment of the plan made as 
a result of the proposals. 


EMPLOYEES’ INVENTIONS 

The ownership of employees’ inventions will be discussed by a 
barrister in the next talk in the ‘‘ Law in Action ”’ series, to be 
broadcast in the B.B.C.’s Third Programme on 6th November. 
It will be repeated on Thursday, 8th November. English law, 
he points out, differs from American in some respects, and neither 
is quite just to the employee. What improvements are possible ? 


THE MONOPOLIES AND RESTRICTIVE PRACTICES 
COMMISSION 


The Board of Trade has reconstituted the Monopolies and 
Restrictive Practices Commission on 31st October in accordance 
with the Restrictive Trade Practices Act, 1956. The commission 
will now be known as the Monopolies Commission. At his own 
request Sir David Cairns, Q.C., has given up his appointment 
as chairman and will be returning to the Bar. Mr. Richard 
Francis Levy, O.C., was appointed chairman of the reconstituted 
commission on Ist November, 1956. The names of the other 
members will be announced shortly. 
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NEWS 


REGISTRATION OF RESTRICTIVE 
AGREEMENTS 
The office of the Registrar of Restrictive Trading Agreements, 


TRADING 


Chancery House, Chancery Lane, London, W.C.2, has issued the 


following press notice, dated 29th October, 1956 :— 

The Registrar of Restrictive Trading Agreements has made 
regulations* under the Restrictive Trade Practices Act, 1956, 
which specify the documents to be sent to him for the purposes 
of the register. Briefly, these are any document constituting 
an agreement or part of it and a memorandum setting out any 
terms of an agreement and the names of any parties to it which 
are not in such a document. (Four copies of all documents will 
be required—three for the registers themselves and one for the 
use of the Registrar’s Office.) These documents must be 
accompanied by a certificate on a form to be issued by the 
Registrar stating that they contain the whole of the terms of the 
agreement and the names of all parties to it. (The forms will 
be available in about a fortnight’s time.) 

The period allowed for the sending of particulars of agree- 
ments of the classes ‘‘ called up’”’ by the Board of Trade’s 
ordert of 2nd August is from 30th November, 1956, until 
28th February, 1957. No particulars have to be sent of agree- 
ments of those classes terminated before 30th November or in 
the case of agreements made before the 2nd August, terminated 
before the 28th February next. 

A Guide to registrationt has also been prepared and will be 
published on Ist November. The Guide is necessarily a 
‘technical handbook ”’ in form, and is intended less for the 
gencral reader than to help those required to furnish particulars 
of agreements. It has chapters dealing with the kinds of 
agreements which are registrable; those which are of a 
registrable kind but are specially exempted from registration 
by provisions of the Act ; the documents which must be sent 
to the Registrar ; and the position of trade associations under 
the Act. (Where an agreement is made by a trade association, 
all its members and persons, including firms, etc., represented 
on it by members, are regarded by the Act as parties to the 
agreement.) 

The register of agreements, when it is prepared, will be 
maintained in London, Edinburgh and Belfast (it will be 
identical in all three cities). But it will be some time before 
there is a register, since it will not be prepared until a substan- 
tial number of agreements have been received and examined. 
The register will be open to inspection by any member of the 
public for the fee of 1s. per day. This fee, together with the 
fees for supplying certified copies of, or extracts from, agree- 
ments on the register, is prescribed in further regulations§ 
made by the Registrar. 


Registration of Restrictive Trading Agreements Regulations, 1956 (S.I. 1956 No. 1654). 
Registration of Restrictive Trading Agreements Order, 1956 (draft). 
Guide to the Registration of Agreements under Pt. I of the Restrictive Trade Practices 
Act, 1956 (H.M.S.O., price 1s., by post 1s. 2d.) 
§ Registration of Restrictive Trading Agreements (lees) Regulations, 1956 (S.I. 1956 
No. 1655). 


Wills and Bequests 
Mr. John Philip Hall, solicitor, of Winster, Westmorland, 
formerly of Bolton, left £30,402. 


Mr. Edwin Jackson Miller, retired solicitor, of Bournemouth, 
formerly of Eastbourne, left £10,093 (£9,878 net). 


Mr. John Adam Morton, solicitor, of Carlisle, left £13,615. 
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